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Accuiaulated  ContrlbutlonB,  Mailing  of  Chock  of.  Considered 

aa  Paynent  \mder  Retirement  Board  Resolution  SB 99 

Auto  Machinists,  Night  Shift  Work  of,  with  Regard  to  Rate 

of  Pay  5913 

Apples,  Sale  of  Siirplua,  by  Cooperative  Association; 

Farmers'  Market  3920 

Annual  Budget,  Adoption  of,  by  Motion  3923 

Alterations,  Calcxilating  Costs  of,  to  Non-Conforming  Uuo        3924 

Amendment  of  Master  Plan,  Power  of  Board  of  Supervisors  to 
Request  City  Planning  Coranission  to  Consider  -  Section 
22  of  the  Charter  Discussed  5928 

Assembly  Bill  No.  857,  "Expenditure  and  Tax  Act,  ApDlicablo 

to  San  Fz*anci8co  3930 

Allowance,  Service  Retirement,  After  Attaining  the  Age  of 

Sixty  Years  3932-A 

Accumulated  Contributions,  Diaposition  of  Members',  based 

on  More  than  Thirty-six  Years  of  Service  3944 

Assessment,  Inclusion  of,  of  Islais  Creek  Reclamation  District 
when  Considering  the  Amount  a  Parcel  of  Property  may  be 
Assessed  for  a  Proposed  Improvement  or  Acquisition  3952 

Automatic  Washing  Machines  -   Whether  to  be  Considered  a 

Laundiry  3959 

Authority  of  Director  of  Public  Health  to  Charge  for  Infor- 
mation Required  by  California  Unemployment  Insurance  Act       3961 

"Average  Pinal  Compensation",  Meaning  of,  \mder  Section  165,2 

of  the  Charter  3964 

Agreement,  Is  Execution  of,  to  Sell  Sedan  Permits  and  Sedeuis 
Operated  thereunder.  Subject  to  Consent  of  Police  Commission, 
em  Abandonment  of  Business,  under  Section  1079,  Police  Code?  3969 

Abolition  of  Position  in  Clasiilfied  Service,  Failure  to 
Provide  for  in  Budget  as  Controversy  between  Sheriff  and 
Superintendent  3972 
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Authorlty  of  Director  of  Public  Health  over  Night  Club 
Conducted  on  River  Boat  Tied  to  a  Pier 

Action  by  ^c^rd  of  Pexrolt  Appeals  on  Matter*  Appealed  to  It. 

Application,  Renewal  of,  for  Permit  within  One  Year  after 
Refusal  as  Provided  by  Section  31,  Part  III  of  the  San 
Francisco  Municipal  Code 

Applicant,  One,  Taking  Examination  -  Competitive  Civil  Service 
Tests  -  interpretation  of  Teiro  "Competitive" 

Absence,  Compensation  for  i'ays  off  Before  or  After,  from  Duty; 
Flro  Lepartment;  72  Hour  Shift 

Actuarial  Report,  Necessity  of  Procuring,  before  Reballot 
on  any  P^posed  Change  In  the  Retirement  Systeia 

Attachment  or  Gfirnlshment  of  Sal  try  of  Federal  liimployee 

Admission  of  Mentally  111  to  State  Hospitals  on  Certification 
Without  Court  Commitment;  Responsibilities  of  LoccOL  Health 
Officer 

Apartments,  Flats  and  Other  Dwellings,  Legality  of  Rent  Ceiling 
Ordinance  on  (1)  Hotel  Rooms  (2),  (3)  Cooperative  Apartments 
(4)  or  Empowering  Federal  Local  Rent  Advisory  Boards  to  Act 
in  the  Premises 

Appointment,  Civil  Seirvice,  of  Such  Attaches:  Municipal  Court 
Attaches:  Payment  of  Such  Salaries  by  City 

Amendment  of  Section  1  of  Fire  Department  Sick  Leave  Rules 
to  Include  Personnel  af  Fire  Boards  and  Salvage  Coirps 

Authority  of  Health  Service  System  to  Grant  Exemption 

Adomotent,  Use  of  Fuhrman  Bequest  for,  of  the  Bleachers  to 
be  Erected  In  "Big  Rec"  In  Oolden  Gate  Park 

Application  of  San  Francisco  urcliase  and  Uae  Tax  to  purchase, 
use  or  other  ccnstuaptlon  of  intoxicating  liquor 

Agricultural  Corarnissioner,  Right  of,  to  Receive  Increase  in 
Pay  frcn  Funds  Furnished  by  the  State  of  California  Prior  to 
Beginning  of  Fiscal  Year 

Arguments,  Printing  of,  on  Moasiires  to  be  Voted  upon  Pursuant 
to  Section  183  of  the  Charter 

Acceptance  by  Superior  Court  Bailiff  and  Clerk  of  Appointments 
as  Appraiser,  Referee  or  Receiver  In  Proceedings,  in  itelatlon 
to  Riile  36  of  the  Cl*ll  Service  ConEnisalon,  entitled  "Holding 
more  than  one  Salaried  Position*** 
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App]?aiaer»  Acceptance  by  Superior  Court  BalllTf  and  Clerk 
of  Appointments  as,  Heferee  or  ^'ecelver  in  Pxvceedings 
in  Relation  to  Rule  36  of  the  Civil  Service  Conaaieslon 
entitled  "Holding  more  than  one  Salaried  Position*"  4036 

Authority  of  Board  of  Supervisors  to  Hake  Independent 

Salary  Survey  4048 


ART  COMMISSIOH 
Scholarships;  Right  of  Art  COTaalasion  to  Eatabllah  3993 
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Budget,  Adoption  of  Annual,  by  Motion  3923 

Bidder,  Insufficiant  Certified  Check  Presented  by,  on 

Proposed  Work  for  Recretatlon  Conmlsslon  3977 

Bailments—  Gratuitous  Bailee— Liability  of  City  for 
Disappearance  of  ilerchandise  Gratuitously  Stored  for 
Third  Party  in  Room  at  Civic  Auditorium  3984 

Bua  Operators*  and  Conductors'  Turn- in  Time  Compensable       3B87 
Burial  of  Indigent  l>ead  4001 

Bonds,  Statute  of  Limitations  on,  and  Coupons  of  the 
Mvinlclpality  under  Recent  Amendment  to  Section  337,5 
of  The  code  of  Civil  Procedure  4018 

Burial  of  Unclaimed  Dead  4026 

Bleachers,  Use  of  ?\xhnaan  Bequest  for  Adornment  of  the, 

to  be  Erected  In  "Big  Rec"  in  Golden  Gate  Parii  4030 

Bailiff,  Acceptance  by  Superior  Coiirt,  and  Cferk  of 

Appointments  as  Appraiser,  Roferoo  or  Receiver  in  Pro- 
ceedings, in  Uelation  to  Rule  36  of  the  Civil  Service 
Com;iission,  entitled  "Holding  more  than  one  Salaried 
Position."  4036 

Buildings,  V<ar  -  Teminatlon  of  with  Respect  to  Govemjawit 

Control  over  4057 

Bids  «  Withdrawal  on  Account  of  Obviotxa  i2rzH>r  on  B  id  4047 
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Cheok,  Mailing  of,  of  Aocxanulated  Contributions  Conaldex^d 

aa  pQmont  under  Kotlz^eraant  Board  Ho  solution  9B99 

Claim  for  DanagAS  against  the  City  and  County  of  San 
Francisco,  Limltat  Ion  of  Time  as  Affected  by  the 
Soldiers  and  Sailors  Relief  Act  of  1940,  as 
Amended  Octobto  7,  1942  3904 

Chief  Engineer,  Can,  be  Detailed  to  have  Charge  of  the 

Bureau  of  Fire  Prevention  and  Public  Safety?  5906 

Christian  Scientists,  Treatment  to  be  Accorded  by  Department 

of  Public  Health  3908 

Construction  of  an  Underground  Garage,  Clearing  Title  to 

Huntington  Square  which  would  Permit  3910 

Certification  by  Civil  Service  Commission  of  Groups  or  Crafts 

under  Section  151,3  must  be  accepted  by  Supervisors  3916 

Civil  Service  Commission,  Certification  by,  of  Groups  or 

Crafts  xinder  Section  151»3  must  be  accepted  by  Supeirvisors    3916 

Calculating  Costs  of  Alterations  to  Non-Conforming  Use  3924 

Charter,  Section  22  of  the.  Discussed  -  Power  of  Boa*  d  of 
Supervisors  to  Request  City  Planning  Commission  to 
Consider  Amendment  of  Master  Plan  3928 

Claim  to  Widow* a  Retirement  Allowance  under  Section  168 

of  tlie  Charter  3935 

Civil  Service  Employees,  Propriety  of  State  Qualifications 

for  Ihmlclpal  3939 

Contributions,  Disposition  of  J»u>mbors»  Accumulated,  based 

on  More  than  Thirty-six  Years  of  Service  3944 

County  Treasuries,  Disposition  of  Estates  in,  for  Five  Years      3945 

City  or  Lessee  of  City  Property,  Put  to  a  Proprietary  Use, 

Can  File  Application  for  Zoning  Classll'lcatlon  3948 

Comrnmlty  Redevelopment  Act  3949 

Community  or  Separate  Character  of  Funds  Received  by  Old 
Age  Recipient  from  Settlement  of  Claim  for  Personal 
Injuries  3953 

Claim  for  Personal  Injuries,  Commiinity  or  Separate  Character 

of  Funds  Received  by  Old  Age  Recipient  from  Settlement  of     3953 

Capital  Expenditures,  Ne..  Equipmtnl  and  Play  Apparatus 

Park  Department  3964 


dri-^ff  f 
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Compensatlon  of  Doctors  and  Psychiatrists  of  Juvenile  Court 

Deparment,  When  Testifying  for  Juvenile  Court  3956 

Chief  Engineer,  Effect  on.  Fire  Department,  of  Ann^^al  Salary 

Ordinance  '  3967 

Children,  Is  a  Foster  Home  for  Day  Care  of,  Pennitted  in  a 

First  Residential  District  3971 

Chief  Engineer,  Effect  on.  Fire  Department,  of  Annual  Salary 

Ordinance  3973 

Calendar  and  Journal  of  Board  of  Supervisors,  Requirement 

that  they  be  Published  3975 

Certified  Check,  Insufficient,  Presented  by  Bidder  on 

Proposed  V/ork  for  ^^ecreation  Conunission  3977 

Cancellation  of  Taxes  on  Former  Empire  Hotel  Building  after 

Acquisition  by  the  United  States  3978 

Claim  to  Widow's  Retirement  Allowance  under  Section  166  of 

the  Charter  3980 

Charter  Amendment,  Is  a  Refusal  to  Enact  a,  a  Mandate  of 

tiie  Electors  3982 

Conductors*  and  Bus  Operators*  Turn- in  Tinw  Compensable         3987 

Creditors*  Clalma  -  Statute  of  Limitations  on  Action  for 
Recovej?y  for  Seirvicea  Rendered  by  the  City  and  County 
of  San  Francisco  for  the  Care  and  Treatment  of  Patients 
at  San  Francisco  Hospital,  Laguna  Honda  Home  and  Hassler 
Health  Home  3988 

Contirol  of  Leasing  of  Park  Property  by  Board  of  Supervisors      3989 

Classification,  Revision  of,  and  Promotive  Policy  in  Division 
"P"  -Engineering  Service,  Power  of  Civil  Service  Commission 
to  Adopt;  No  Vested  Right  to  take  Promotive  i^-xamination       3994 

Competitive  Civil  Service  Tests  -  One  Applicant  Taking  Exam- 
ination -  Interpretation  of  Teim  "Competitive"  3996 

"Ccmpetitive";  Interpretation  of  Term  -  One  Applicant  'taking 

Examination  -  Competitive  Civil  Service  Tests  3995 

Caapensatlon  for  Days  off  Before  or  After  Absence  frrai  Duty; 

Fire  Department;  72  Hour  Shift  3998 
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Comnlssloned  Reserve  Officer  In  United  States  Public  Health 

Service  as  "Veteran"  within  Intent  of  •Section  145  of  the        •  •  ' 
Charter  of  the  City  and  Cotinty  of  San  Francisco;  Veterans' 
Preference;  San  Francisco  Civil  Service  3999 

Charter  Amendment,  Requiring  at  Least  Two  or  More  Persons 

to  Compete  in  a  Competitive  Kxarainatlon,  Legal  Effectof       4005 

City  Streets,  Vacation  of.  Procedure  for;  Streets  and  Highways 

Code  4013 

Chain  Across  Streets  -  Resolution  of  Board  of  Supervisors 

Authorizing  a  3997-a 

Community  Hedevolopment  Act  -  Interpretation  of  4017 


Coupons,  Statute  of  Limitations  on  bonds  and,  of  the 
Municipality  under  i^ecent  Amendment  to  Section  337,5 
of  tho  Code  of  Civil  Procedure 

Claims,  Juvenile  Court,  Vacation  of  Suspension  of,  by  Court: 
Referral  to  Bureau  of  Delinquent  Revenue 

Canvassing  of  Returns  at  Elections;  Duty  of  Board  of 
Supervisors;  and  i^eglstrar  of  Voters 

Connaunlty  Development  Act;  Whether  Jefferson  Square  Park 
•nay  be  used  as  Project  Ajrea  for  Cons  time  tion  of  Housing 
under 

Coffee  Vending  Machines 

Compensation,  Legality  of  Amendment  to  Salary  Ordinance, 
Providing  for  Demand  Staidby  Service  and 

Clerk,  Acceptance  by  Superior  Court  Bailiff  and,  of  Appoint- 
ments as  Aporoiser,  Referee  or  Receiver  in  Proceedings, 
in  Relation  to  i^lo  2G  of  tho  Civil  Service  Conmlssion, 
entitled  "Holding  laoro  tlian  one  iJalariod  Position," 

Cancellation,  Claim  for  Tax  Exemption  and  Application  for, 
of  Taxes  by  Office  of  Alien  Property  on  that  certain 
Parcel  of  Real  I^roperty  at  2090  Jackson  Stix^et,  San 
Francisco,  California,  formerly  occupied  by  Geman 
Cons\ilate 

Claim  for  i^efund  of  Personal  Property  Taxes  on  Tugboats 
filed  by  Shipowners'  3:  Merchants*  Towboat  Co.,  Ltd, 


4018 
4022 
4024 

4028 
4029 

4052 
4036 


4048 
4049 


CHIEF  ADMINISTRATIVE  OFFICER 


Fee,  No,  May  be  Charged  for  Licensing  ITursorles  39  02 

Self-Insxirance  by  City  and  Cotinty  against  Liability  for 
Negligenca  or  Carelessness  of  Its  Hospital  Staff  Members 
and  Employees  3909 

Farmers'  Market;  Sale  of  Surplus  Apples  by  Cooperative 

Association  3920 

Assenibly  Bill  No,  857,  "Expenditure  and  Tax  Act"  Applicable 

to  San  Francisco  3930 

^treet  and  Highway  Name  Signs,  Hegul&tod  by  Vehicle  Cod«        4000 

Bxirlal  of  Indigent  Dead  *0^1 

Dxu'lal  of  Unclaimed  Dead  40«i6 

Application  of  San  Francisco  Purchase  and  Use  Tax  to  purchase, 

use  or  other  consumption  of  Intoxicating  liquor  4032 

Printing  of  Ai»guments  on  Measuz^s  to  be  Voted  upon  Pursuant 

to  Section  183  of  the  Charter  4a'^5 

Ruling  on  Purchase  and  Use  Tax  -  v/hether  Hetroactively 

Applicable  4044 


CHIEF   PROBATTOH  OFFICER 

Attaclment  or  Garnishment  of  3alaxy  of  Pedex*al  ^ployee  4005 

Claims,    Juvenile  Court,    Vacation  or  Suspension  of,    by 

Court:      Referral   to  Bureau  of  L>elinquent     Revenue  4022 


CITY  PIANNINO  COMMISSION 


Alterations,  Calculating  Costs  of,  to  Non-Confomlng  Use 

Master  Plan,  Anendment  of  -  Power  of  Board  of  Supeirvlsors 

to  Request  City  Planning  Coranilssion  to  Consider  -  Section 
22  of  the  Charter  Discussed 

Law  as  to  Parcels  Constituting  a  "Subdivision",  and 

Parcels  not  Included  in  the  Definition  of  a  Subdivision 

Zoning  Law  Applies  to  City  Property  Leased  to  a  Private 
Party  for  a  Comnercial  Use 

Measurement  of  Minimum  Rear  Yard  Depth  Required  vcndBT 
Ordinance  No,  4162 

City  or  Lessee  of  City  Property,  Put  to  a  Proprietary 
Use,  Can  File  Application  for  Zoning  Classification 

Zoning  Ordinance,  Application  of.  To  property  Owned  by 
the  City  and  County  of  San  Francisco 

Poster  Home,  Is  a,  for  Day  Care  of  Children  Permitted 
in  a  First  Residential  District 

No  Specific  Time  Limit  for  Planning  Commission  on  Rezoning 
Application  of  Property  Owner 

Interpretation  of  Community  Redevelopment  Act 

Community  Development  Act;  V/hether  Jefferson  Square  Park 
may  be  used  as  Project  Area  for  Construction  of 
housing  under 

Use  of  Non-Conforming  Premises,  under  Facts  Related,  for 
Professional  Purpose 


3924 

3928 
3931 
3940 
3947 
3948 

3963 
3971 

4010 
4017 

4028 
4045 


CIVIL  SERVICE  COMMISSION 


Night  Shift  Work  of  Auto  Machinists  with  Regard  to 
Hat©  of  Pay 


3915 


Fire  Departmont  and  Salvage  Corpa,  Pronotional  Examina^lona  ) 
to  Lieutenant  In;  Salvage  Corps  and  Fire  Department,  ) 
Promotional  Examinations  to  Lieutenant  in;  Lieutenant  ) 
Fire  Departnent  and  Salvage  Corps,  Promotional  Exaiaiiiatlona) 
for  Posltlona  6f ;  ) 

Military  Service,  v.lrnt  Constlljutea,  "In  Time  of  Wax^  undAr 
Section  145  of  the  Cliarter 

Civil  Service  £iaployeo8.  Propriety  of  State  'iuallficatltms 
for  Municipal 

Veterans  on  Ellf^ibl©  Lists,  Right  to  Seniority  in  Positions 
and  Pronotlonal  Exanlnationi 

Position,  Abolition  of,  in  Classified  Service,  Failxire  to 
Provide  for  in  Budget  as  Controversy  between  Sheriff 
and  Superintendent 

Conductors*  and  Bus  Operators*  Turn- in  Time  Compenaable 

One  Applicant  Taking  Examination  -  Competitive  Civil  Service 
Tests  -  Interpretation  of  Term  "Competitive'* 

Veterans*  Preference;  San  Francisco  Civil  Service;  Commissioned 
Reserve  Officer  in  United  States  Public  Health  Service  as 
"Veteran"  within  Intent  of  Section  14S  of  the  Charter 
of  the  City  and  County  of  San  Francisco 

Disability  Trmsfera  -  Authority  of  Commission  to  Fix  Salaries 

Rights  of  Members  of  Fire  Department,  on  Lists  for  Salvage 
Corps  Promotions 

Fire  Department  Salvage  Corps;  Officer's  Credit  for  Promotion; 
Fire  Department  Lieutenants 

Agricultviral  Commissioner,  Right  of,  to  Receive  Increase  in 
Pay  from  fXinds  Furnished  by  the  State  of  California  Prior  to 
Beginning  of  Fiscal  Year 

Acceptance  by  Superior  Court  Bailiff  and  Clarij  of  Appointments 
as  Appraiser,  Hefez^e  or  Receiver  in  Proceedings,  in  Relation 
to  Rule  36  of  the  Civil  Service  CoMmission,  entitled 
"Holding  more  than  one  Salaried  Position," 


3932 
3933 


3936 
3939 
3946 

3972 
39  87 

3995 

3999 

4009 

4011 

4023 

4034 
4036 


CONTROLIER 

1,  Effective  Date  of  Amended  Section  36  of  Charter 

2,  Use  of  Emergency  Ordinance  and  Emergency  Reserve 

Yvjid   for  Creation  of  Positions  In  Fire  Department        3911 

Parity  Psy  in  Connection  with  Employees  of  Market  Street 
Railway  Conpany  who  hjad  not  Completed  One  Year  of  Service 
Prior  to  Employment  as  Limited  Temire  Employees  by  City      3915 

Ordor,  Can,  for  Exooutlon  to  Issue  bo  Obtained  more  than 

Five  Yaaro  after  Original  Judjpnent  Is  ^ntei^d?  3938 

Reporters'  Transcripts;  Psyment  for  by  Controller  4087 

Rerund  of  !?axi»8  on  Property  Stored  in  Warehouses  for 

Convenience  of  ^vm&r   but  L>e3tined  for  Consumption 

Outside  of  United  States  4038 

Refund  of  Taxes  wliere  Interstate  Shipment  wiwb  Interrupted 

by  the  v/ar  4059 

Claim  for  Refund  of  Personal  Property  Taxes  on  Tugboats 

filed  by  Shipowners*  &  Merchants*  Towboat  Co.,  Ltd*  4049 
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Death,  Regular,  Benefits  Payable  where  Monber  Retires  at  Age 
70,  \mdQr  Compulsory  Retirement,  and  Dies  within  30  Days 
of  Compulsoiry  Retirement,  Without  Having  made  an  Election      3900 

Destruction  of  Records   (Purchaser  of  Supplies)  3901 

Damages,  Claim  for.  Against  the  City  and  County  of  San 
Francisco,  Limitation  of  Time  as  Affected  by  the 
Soldiers  and  Sailors  Relief  Act  of  1940,  as  Amended 
October  7,  1942  3904 

Date,  Effective,  of  Garbage  Collection  Ordinance  4181  3907 

Date»  Effective,  of  Amended  Section  36  of  Charter  3911 

Disposition  of  Members'  Acctumilated  Contributions  Based  on 

More  than  Thirty-six  Years  of  Service  3944 

Disposition  of  Estates  in  County  Treasuries  for  Five  Yesirs  3945 

Loetors  and  Psychiatrists  of  Juvenile  Court  Department  - 

Compensation  of,  iVhen  testifying  for  Juvenile  Court  3956 

Director  of  Public  Health,  Authoi»lty  of,  to  Charge  for 
Information  Required  by  California  Unemployment 
Insurance  Act  3061 

Disposition  of  Funds  of  Decedent  Deposited  with  County 

Treasurer  for  Court  Order  3966 

Director  of  Public  Health,  Authority  of,  over  Night  Club 
Conducted  on  River  Boat  tied  to  a  Pier 

Declaration  of  Policy  in  re  Sale  of  Unused  Real  Property 

DUTIES  of  Board  of  Supervisors  in  re  Special  Election  to 
Fill  Vacancy  in  21st  Assembly  District 

Disability  Transfers  -  Authority  of  Commission  to  Fix  i>alarles 

Dead,  Burial  of  Unclaimed 

Duty  of  Recorder  to  Keep  a  Newspaper  cm  Pil« 

I^estruotion  of  Records 


■^B<» 


Effective  Date  of  Garbage  Collection  Ordinance  4181 

Emergency  Ordinajice,  Use  of,  and  Emergency  Reserve  Fund 
for  Creation  of  Positions  in  Pire  Department 


3907 


3911 


Employees  of  Market  Street  Railway  Company,  Parity  Pay  in 
Connection  with,l!ho  had  not  Completed  One  Year  of  Service 
Prior  to  Employment  as  Limited  Tenure  Employees  by  City        3915 

Emergency  Ordinances,  Publication  of  3919 

Elective  Officials,  Increase  of  Salary  of  Incvimbents  3929 

"Expenditure  and  Tax  Act**,  Assembly  Bill  No.  857,  Applicable 

to  San  Praricisco  3930 

Estates,  Disposition  of,  in  County  Ireasurloa  for  Five  Years     3945 

Execution  to  Issue,  Can  Order  for,  be  Obtained  more  than 

Five  Years  after  Original  Judgment  is  Entered?  3938 

Electriccd  Contractors  -  Licensing  thereof*  3968 

Execution,  Is,  of  Agreement  to  &ell  Sedan  Permits  and 
Sedans  Operated  therexinder.  Subject  to  Consent  of  Police 
Commission,  an  Abandonment  of  Business,  under  Section 
1079,  Police  Code  3969 

Empire  Hotel  Building,  Former,  Caa  oellation  of  Taxes  on. 

After  Acquisition  by  the  United  States  of  America  5978 

Engineering  Service,  Poar  of  Civil  Service  Commission  to 
Adopt;  Revision  of  Classification  and  Promotive  Policy  in 
Division  "P"  -  No  Vested  Right  to  Take  Promotive  Examination   3994 

Examination,  Charter  Amendment  Requiring  at  Least  Two  or 

More  Persons  to  Compete  in  a  Competitive,  Legal  Effect  of      4006 

Exemption  from  Health  Service  System  'of  Adherents  of  Recognized 

Religious  Sects  4014 

Exemption,  Authority  of  Health  Service  System  to  Grant  4021 

Elections,  Canvassing  of  Returns  at;  Duty  of  Board  of  Super- 
visors; and  Registrar  of  Voters  4024 

Excavation,  Street,  Separate  Permit  and  Inspection  fee  required 

for  each  under  Public  V/orks  Code  Section  353  4025 


-E- 

£xn*or  (Bide),  ''Withdrawal  on  Account  of  Obvious, 

on  Bid  4047 


-p- 


Pea,  No,  May  be  Charced  for  LicenBlng  Nurseries  3902 

Farmers*  Market;  Sale  of  Surplus  Apples  by  Cooperative 

Association  3920 

Frame  or  Wooden  Building,  40« Height  Limitation  on,  not  Applic- 
able to  Building  Erected  to  53»  Height  in  1904  3926 

Pire  Department  and  Salvage  Corps,  Promotional  Examinations 
to  Lieutenant  in;  Salvage  Corps  and  Pire  Department,  Pro- 
motional Examinations  to  Lieutenant  in;  Lieutenant  Fir© 
Department  and  Salvage  Corps,  Promotional  Examinations 
for  Positions  of;  3932 

Fire  Department  and  Salvage  Corps,  Prosaotionol  Examinations 
to  Lieutenant  in;  Salvage  Corps  and  Pire  Department, 
Promotional  Examinations  to  Lieutenant  in;  Lieutenant 
Pire  Department  and  Salvage  Corps,  Promotional  Examiations 
for  Positions  of;  5935 

Funds  Received  by  Old  Age  Recipient,  Community  or  Separate 

Character,  from  Settlement  of  Claim  for  Personal  Injuries     3963 

Funds  of  Decedent,  Disposition  of.  Deposited  with  County 

Treasurer  for  Court  Order  3966 

Fire  Department,  Effect  on  Chief  Engineer,  of  Annual  Salary 

Ordinance  3967 

Poster  Homo,  Is  a,  for  Day  Care  of  Children  Permitted  in  a 

First  Residential  District  3971 

Fire  Department,  Effect  on  Chief  Engineer,  of  Annual  Salary 

Ordinance  3973 

Former  Empire  Hotel  Duilding,  Cancellation  of  Taxes  on. 

After  Acquisition  by  the  United  States  of  America  3^78 

Flower  Peddlers  -  Peiroit  must  bo  Obtained  from  Police 

Department  3981 

Federal  Employee,  Attachment  or  Garnishment  of  i>alary  of        4003 

Pire  Boats,  Amendment  of  Section  1  of  Pire  Department  Sick 

Leave  Rules  to  Include  Personnel  of,  and  Salvage  Corps        4015 

Fruits,  Sale  of  Surplus  and  Distressed  Dried,  Honey  ajid  Nuts 

in  the  Farmers'  Market  4019 

Fire  Department  Salvage  Corps;  Officer's  Credit  for  Promotion; 

Fire  Department  Lieutenants  4023 

Puhman  Bequest,  Use  of,  for  Adornment  of  the  Bleachers  to 

be  Erected  in  "Big  Rec"  in  Golden  Gate  Park  4030 


PIHAMCE  AND  RECORDS.    DEPARTMENT  CF 

Destrnxctlon  of  Recoj?da  4050 


FIRE  DEPARTiCElIT 

Chief  Engineer,  Can,  be  Detailed  to  have  Charge  of  the 

Bureau  of  Fire  Pz*e  vent  Ion  and  Public  Safety  3905 

1,  Effective  Date  of  Aniended  iiectlon  36  of  Charter 

2,  Use  of  Emergency  Ordinance  and  Emergency  Reserve 

Fund  for  Creation  of  Poaltlona  in  Fire  Department  3911 

Fire  Department  and  Salvage  Corps,  Prcsnotional  Examinatlona 
to  Lieutenant  in;  Salvage  Corps  and  f-'ire  Department, 
Promotional  Examinations  to  Lieutenant  in;  Lieutenants 
tire  r>epartment  and  -Salvage  Corps,  Promotional  i^xam- 
Inatlons  for  Positions  of;  3932 

Fire  Department  and  *=>alvage  Corps,  Pi^raotlonal  Examinations 
to  Lieutenant  in;  Salvage  Cox^s  and  Fire  Department 
Promotional  Examinations  to  Lieutenant  In;  Lieutenants 
Fire  department  and  •Salvage  Corps,  Promotional  Exam- 
inations for  Positions  of;  3933 

Chief  Engineer,  Effect  on.  Fire  Department,  of  Annual  Salary 

Ordinance  3967 

Chief  Engineer,  Effect  on.  Fire  Department,  of  Annual  Salary 

Ordinance  3975 

Canpensat  ion  for  i'ays  off  Before  or  After  Absence  from  Duty; 

Fire  Department;  72  Hour  Shift  3998 

Amendment  of  Section  1  of  Fire  Department  Sick  Leave  Rules 

to  Include  Personnel  of  Fire  Boats  and  Salvage  Cojrps        4015 

Fire  Department  Salvage  Corps;  Officer's  Credit  for  Promotion; 

Fire  Department  Lieutenants  4023 


Garbage  Collection  Ordinance  4131,  Effective  Date  of  3907 

Oarage,  Clearing  Title  to  Hxintinjton  Square  which  would 

Permit  the  Constiructlon  of  an  Underground  3910 

Groups  or  Crafts,  Certification  by  Civil  Service  Coimalsslon 

of,  under  Section  151,3  must  be  Accepted  by  Supervisors  3916 

Glass,  Larainatod  Safety,  for  Street  Cars  In  Intemirban  Service  3918 

Garage  Building,  Procedure  for  Assembly  of  Land  for  Proposed, 

Bounded  by  Minna,  Natoma,  Third  and  Eighth  Streets  3955 

German  Constilate,  Claim  for  Tax  Exeiaption  and  Application 
for  Cancellation  of  Taxea  by  Office  of  Alleoi  Property 

'  on  that  certain  Parcel  of  Keal  Property  at  2090  Jackaon 
Street,  San  Francisco,  California,  formerly  occupied  by       4048 


-E- 

Hospital  Staff  Members  and  Employees,  Self- Insurance  by  City 
and  County  against  Liability  for  Negligence  or  Carelessness 
of  its  3909 

Huntington  Square,  Clearing  Title  to,  which  would  Permit 

the  ConstrucU  on  of  an  Undergrovind  Garage  3910 

Hospitals,  Licensing  of,  Under  State  Department  of  Health      3925 

Height  Limitation,  40»,  on  Frame  or  Wooden  Building  not 

Applicable  to  Building  Erected  to  53 •  Height  in  1904         3926 

Height  Limitation  Provision  of  Building  Code,  Discretional^ 
Powers  of  Board  of  Permit  Appeals  Does  not  Permit  it  to 
Violate  3927 

Health  Service  System,  Property  of,  ia  City  Property  3976 

Hassler  Health  Home,  Statute  of  Limitations  on  Action  for 
Recovei^  for  Services  Rendered  by  the  City  and  County 
of  San  Francisco  for  the  Care  and  Treatment  of  Patients 
at  San  Francisco  Hospital,  Lagxxna  Honda  Home  and  - 
Creditors'  Claims  3988 

Highway,  Street  and.  Name  Signs,  Hegulated  by  Vehicle  Cod*      4000 

Hotel  Rooms,  Legality  of  Rent  Ceiling  Ordinance  on, 

(2)  Apartments,  Flats  and  other  Dwellings  (3)  Cooperative 

Local  Rent  Advisory  Boards  to  Act  in  the  Premises  4007 

Health  Service  System,  Exemption  fjrom,  of  Adherents  of 

Recognized  Religious  Sects  4014 

Hospitals,  Licensing  of  Private  4020 

Health  Service  System,  Authority  of,  to  Grant  Exemptions       4021 


HEALTH  SERVICE  SYSTEM 

Health  Service  System,  Property  of,  is  City  Property  3976 

Health  Service  Sjs  tern.  Exemption  from,  of  Adherents  of 

Recognized  Relfeious  Sects  4014 

Authority  of  Health  Service  System  to  Grant  Exemptions  4021 


•I- 


Insux>ance<-Sdir  by  City  and  County  against  Liability  for 
Nogllgenoa  or  CareleBan«8B  of  ita  Hospital  StaTf 
liftiabera  and  Employees  3909 

Increase  of  Salary  of  Inciuribents  -  Elective  Officials  3929 

Injuries  Received,  Section  153  of  the  Charter,  as  Amended, 
does  not  make  Retirement  System  Liable  for,  in  any  v/ar 
Service  by  Employee  Granted  Military  Leave  3937 

Islala  Creek  Reclamation  Diatrict,  Incluaion  of  Aaseasment 
of,  when  Considering  the  Amount  a  Parcel  of  Property 
may  be  Aaaeaaed  for  a  Propoaed  Improvement  or  Aoquiaition    3952 

Insurance  Adjuster,  Legality  of  Levying  License  Tax  on        3970 

Inaufficient  Certified  Check  Presented  by  Bidder  on 

Proposed  Work  for  Recreation  Commission  3977 

Indigent  Aid,  Responsibility  of  Relatives  3979 

Indigent,  Burial  of,  I>ead  4001 

Interpretation  of  Community  Redevelopment  Act  4017 

Interstate,  Refund  of  Taxes  where.  Shipment  «aa  Interrupted 
by  the  War  4039 

Independent,  Authority  of  Board  of  Supervisors  to  Make, 

Salary  Survey  4042 


-J- 

Juvenlle  Court  Deportanent,  Doctors  and  Psychlatrlsta  of,  Coupen- 

aatlon  of,  when  Testifying  for  Juvenile  Court  3956 

Journal,  Calendar  and,  of  Boax^  of  Supervisors,  Requiracoent 

that  they  be  Published  3975 

Juvenll©  Court,  Claims,  Vacation  or  Supension  of ,  by  Court, 

Referral  to  Bureau  of  I>elinquent  Revenue  4022 

Jefferson  Square  Park,  Whether,  may  be  used  as  Project  Area 

for  Construction  of  Housing  under»  Comciunlty  Development        4028 
Act 


JUVEMILS  COURT 

Doctors  and  Paychlatrlste  of  Juvenile  Court  Department  -  Compen- 
sation of.  When  Testifying  for  Juvenile  Court  3956 

Juvenile  Detention  Home  Buildings,  Lateral  and  Subjacent 

Support  of         ^  3960 

Claims,  Juvenile  Court,  Vacation  or  Suspension  of,  by  Court: 

Referral  to  Bureau  of  L'elinquenty  Revenue  4022 


-L- 


Llcense  Taxes,  Legality  of.  Imposed  by  the  City  and  Co\uity 
on  Occupations  which  a  re  Subject  to  State  License  Taxes 

Laundries,  Public,  Validity  of  Subdivisions  (d),  (e)  and  (k). 
Section  354,  Health  Code,  Regulating     ^  '»  ^  '   ^  vs;» 

Licensing  Ntirserles,  No  Pee  may  be  Charged  for 

Liability  for  Negligence  or  Carlessness  of  its  Hospital 
Staff  Members  and  Employees,  Self- Insurance  by  City 
and  County  against 

LIMITED  TENURE  £jaployees  by  City,   Parity  Pay  in  Connection 
with  Employees  of  Market  Street  Railway  Company  who  had 
not  Completed  One  Year  of  Service  Prior  to  Employment  as 

Laminated  Safety  Glass  for  Street  Cars  in  Inerurban  Service 

Limitations  of  Action  for  Recovery  for  Services  Rendered  by 
the  City  and  County  of  San  Francisco  for  the  Care  and 

Treatiaent  of  Patients 

Law  as  to  Parcels  Constituting  a  "Subdivision",  and  Parcola 
not  Included  In  th«  Definition  of  a  Subdivision 

Lieutenant  in;  i^lre  Department  and  Salvaj^e  Corps,  Promotional 
Exan'.natlona  to.  Salvage  Corps  and  Fire  Lopartment,  Pro- 
motional Examinations  to  Lieutenant  in;  Lieutenant  Fire 
Deportment  and  Salvage  Corps,  PiHanotional  Examinations 
for  Posltiona  of; 

Lottejs  A,  la  Illegal  In  California 

Leglslatlvo  Representative,  By  Vihom  m&v  hm   b«  Advised  or 
L-irectod 

Leseoe,  city  or,  of  City  Property,  Put  to  a  Proprietary  Use, 
Can  File  Application  for  Zoning  Classification 

Lavmdry,  /whether  to  be  Considered  a.  Automatic  Washing  Machine 

Lateral  and  Subjacent  Support  of  Juvenile  Detention  Home 
Buildings 

Legality  of  Bill  lo,  4086  -  Licensing  Operation  of  Commercial 
Vehicles 

Licensing  Operation  of  Commercial  Vehicles  -  Legality  of  Bill 
Licensing  -  Electrical  Contractors 


3897 

3898 
3902 

3909 

3915 
3918 

3922 
5931 


3932 
3933 


3934 

3942 

3948 
3959 

3960 

3965 

3965 
3968 


-L- 


L^gallty  of  Levying  License  Tax  on  Insurance  Adjuster         3970 

License  tax.  Legality  of  Levying*  on  Insurance  Adjuster       3970 

Liability  of  City  for  Disappearance  of  Merchandise  Gratuitously 
iitored  for  Third  Party  in  Room  at  Civic  Auditorium  - 
Balliaents —  Gratuitous  Bailee—  3984 


Laguna  Honda  Home*  Statute  of  Limitations  on  Action  for 
Recovery  for  Services  Rendered  by  the  City  and  Coxinty 
of  San  Francisco  for  the  Care  and  Treatment  of  Patients 
at  San  Francisco  Hospital,  Hassler  Health  Home  and  - 
Creditors'  Claims 

Leasing,  Control  of>  of  Park  Property  by  Board  of  Supervisojrs 

Legal  Effect  of.  Charter  Amendment,  Requiring  at  Least  Two 
or  Mojre  Persons  to  Ccaapete  in  a  Competitive  Examination 

Legality  of  Rent  Celling  Ordinance  on  (1)  Hotel  Rooms 

(2)  Apartments,  Flats  and  other  Dwellings  (3)  Cooperative 
Apartments  (4)  or  Empowering  Federal  Local  Rent  Advisory 
Boards  to  Act  in  the  Premises 

Licensing  of  Private  Hospitals 

Legality  of  Amendment  to  Salary  Ordinance,  Providing  for 
Demand  "tandby  Service  and  Compensation 

Lease »  Termination  of.  Land* a  ISnCL   Property,  by  Park 
Coomisslon 

Land's  End  Property,  Leas«,  Termination  of,  by  Park 
Conmisslon 


3988 
3989 

4005 

4007 
4020 

4033 

4046 

4046 


-M- 


Malllng  of  Chock  of  Accunulated  Contributions  Considered 
as  Pjyment  under  Retirement  Board  Resolution 

Mastor  Plan,  Amondment  of  -  Power  of  Board  of  Supervisors 
to  Request  City  Planning  Comraission  to  Consider  - 
Section  22  of  the  Charter  Discussed 


33  99 


5928 


Military  Service,  v.hat  Constitutes,  "In  Time  of  War"  \mdor 

Section  145  of  the  Charter  3956 

Military  Leave,  Section  155  of  the  Ciiarter,  as  Aiaended,  does 
not  make  r^atirejaent  Systeia  Liable  for  Injuries  Hoceived 
in  any  ».ar  Jairv ice  by  iinployee  Granted  5937 

Mayor,  Authority  of,  to  Appoint  Transportation  Council, 
Can  Supervisors  do  so?  la  Appointment  a  Legislative 
or  an  Executive  Act  3941 

Measurenient  of  Minimum  Rear  Yard  Depth  Required  under 

Ordinance  Ho,  4162  3947 

Mentally  111,  Admission  of,  to  State  Hospitals  on 

Certification  without  Court  Commitment;  Responslbilitiea 

of  Local  Health  Officer  4004 

Municipal  Court  Attaches;  Payment  of  Such  Salaries  by 

City:  Civil  Service  Appointment  of  Such  Attaches:  4008 

Members,  Rights  of,  of  Fire  Department  on  Lists  for  Salvage 

Corps  Promotions  40ii 

Milk  Inspection  Seirvice  Fees  4012 

Military  Service,  Rlglits  of  Persons  in.  Retirement  System         4016 

Measui^B,  Printing  of  Argxanents  on,  to  be  voted  upon  Pursuant 

to  Section  135  of  the  Charter  4055 


MAYOR 

Lottery,  A,  is  Illegal  In  California  3934 


MUKICIPAL  COURT  -  CLERK  OF 

Municipal  Court  Attaches:   Payment  of  Such  Salaries  by 

City:  Civil  Service  Appointment  of  Such  Attaches  4008 


MUNICIPAL  RAILWAY 

ClRlm  for  Damages  against  the  City  and  County  of  San 
Premciaco,  Limitation  of  Time  as  Affected  by  the 
Soldiers  and  Sailors  Relief  Act  of  1940,  as  Amended 
October  7,  1942  3904 


Nurseries,  No  Pee  may  be  Charged  for  Licensing  3902 

Night  Shift  i»ork  of  Auto  Machinists  with  Regard  to 

Hat«  of  Pay  3913 

Non-Conforming  Use,  Calculating  Costa  of  Alterations  to  3924 

Night  Club,  Authority  of  Director  of  Public  Health  over. 

Conducted  on  River  Boat  tied  to  a  Pier  S983 

Necessity  of  Procuring  Actuarial  Report  before  Reballot 

on  any  Prposed  Change  in  the  Retirement  Jyatom  4002 

Newspaper,  Duty  of  Recorder  to  Keep  a,  on  File  4031 


-0-. 

Ordinance,  Usa  of  Emergency,  and  Emergency  Reserve  Fund  for 

Creation  of  Positions  In  Fire  Department  3911 

Order,  Can,  for  Sxecutlon  to  Issue  be  Obtained  more  than 

i'lve  Years  after  Original  Judgment  is  Entered?  3938 

Old  Age  BenefitB,  Effect  of  Change  on  Right  to;  Resideno*    5996 

Oz^inance,  ^^ferendum  of  Purchase  and  Use  Tax,  by  Subniaslon 

of  Leolardt  ion  of  Policy  or  Repeal  Ordinance  3997 

Officer' 3  Credit  for  Pronotionj  Fire  Department  Salvage 

Corps;  Fire  Department  Lleutenajits  4023 


Public  Laundries,  Validity  of  Subdivisions  (d),  (e)  and  (g). 

Section  354,  Health  Code,  Regulating  3898 

Passes,  Sunday,  on  Municipal  Railway  3906 

Planning  Co^aission  Action  Approved  by  "Roaolutlon"  of 

Board  of  Supervisors  3912 

Pay,  Night  Shift  Work  of  Auto  Machinists  with  Regard 

to  Rate  of  3913 

Pay,  Parity,  in  Connection  with  Employees  of  Market  Street 
Railway  Company  who  had  not  Completed  Ono  Year  of  Service 
Prior  to  Employment  as  Limited  Tenure  Employees  by  City      3915 


Publication  of  Emergency  Ordinances  3919 

Patients,  Limitations  of  Action  for  Recovery  for  Services 
Rendered  by  the  City  and  County  of  San  Francisco  for  the 
Care  and  Treatment  of  3922 

Permit  Appeals,  Board  of.  Discretionary  Powers  of.  Does  not 
Permit  it  to  Violate  Height  Limitation  Provision  of  Building 
Code  3927 

Parcels-  Law  as  to.  Constituting  a  "Subdivision",  and 

Parcels  not  Included  in  the  Definition  of  a  Subdivision       3951 

Prlvato  Organizatlona,  Use  by,  of  Properties  Operated  by 

the  Park  Coiai:ia3lon  undor  Section  41  of  tlie  Charter  3943 

Promotional  Examinations,  Veterans  on  Eligible  Lists,  Right 

to  Seniority  In  Positions  and  3946 

Parking  Meter  Zone  Privileges  to  Veterans  Using  Specially 

Constructed  Automobiles,  Validity  of  Legislation  Granting      3950 

Procedux^  for  Assembly  of  Land  for  Proposed  Oarage  Building 

Bounded  by  Minna,  Natoma,  Third  and  Eighth  Streets  3955 

Patrol  Special  Officer,  Reappointment  of,  Afber  Resignation      3967 

Palace  of  Pine  Arts,  Status  of  Title  of;  Use  of  Palace  of 
Fine  Arts  for  Flower  Show;  Use  of  Palace  of  Pine  Arts 
for  Agricultural  Fair  3968 

Position,  Abolition  of,  in  Ciaasified  Service,  Failure  to 
Provide  for  in  Budget  as  Controversy  Between  Sheriff 
and  Superintendent  3972 


Profflotlon&l,  Sub»tltut«,  Ex&ffllnatlona ,  Persons  Eligible  for      3974 

Property  of  Health  Service  ^atem  is  City  Property  3976 

Permit,  Flower  Peddlers,  must  be  Obtained  txxm   Police 

i^pertmont  3981 

Park  Property,  Control  of  Leasing  of,  by  Board  of  Supervisors     3989 

Permit,  i^newal  of  Application  for.  Within  One  Year  after 
Refusal  as  Provided  by  Section  31,  Part  III  of  the  San 
Francisco  Municipal  Code  3990 

Pz>omotive  Policy,  Revision  of  Classification  and,  in  Division 
"P"  -  Engineering  Service,  Power  of  Civil  Service 
CoQBalssion  to  Adopt;  No  Vested  Right  to  Take  Promotive 
Examination  5994 

Purchase,  Referendum  of,  and  Use  Tax  Ordlruuio«  by  Submiasion 

of  Declaration  of  Policy  or  Repeal  Ox*dinanoe  5997 

Purchase,  Application  of  San  Francisco,  and  Use  Tax  to  purchase, 

use  or  other  consumption  of  Intoxicating  Liquor  4032 

Printing  of  Arguments  on  Measures  to  be  Voted  upon  Pursuant 

to  Section  183  of  the  Charter  4055 

Perait,  Review  of  Tax  Colloctor'a  Denial  of,  to  Present 

rneatrical  Presentations  4043 

Public  Bating  Place,  Authority  of  Director  of  Public  Health 

axid  Flro   Prevention  Bxxreau  over  a,  conducted  on  a  Yacht 
to  a  Pier 

Parking  Stoter  Ordinance  -  Definition  of  the  te«a  "Sundays 
or  Holidays"  as  applied  tlieroto 


4041 
4045 


Purchase  and  Use  Tax,  Ruling  on  -  Vfliether  Retroactively 

Applicable  4044 

Premises,  Use  of  Non-Confonaing,  under  facts  related,  for 

Professional  Purpose  4045 

Professional,  Use  of  Hon- conforming  Premises,  under  facts 

related,  for.  Purposes  4045 

Personal  Property  taxes.  Claim  for  Refund  of,  on  Tugboats 

filed  by  Shipowners'  &  Merchants'  Towboat  Co.,  Ltd,  4049 


PARK  COMMISSION 

Private  Organizations,  Use  by,  of  Pi»ooertles  Operated  by  tiie 

Park  ConiMisslon  under  Section  41  of  the  Charter  3943 

Status  of  Title  of  Palace  of  Pine  Arts;  Use  of  Palace  of 
Fine  Arts  for  Flower  Show;  Use  of  Palace  of  Fine  Arts  for 
Agricultural  Pair  3962 

Control  of  Leasing  of  Park  Property  by  Board  of  Supervisors        3989 

Use  of  Puhman  Bequest  for  Adornment  of  the  IBleachers  to 

be  Erected  In  "Big  Rec"  In  Golden  Gate  Park  4030 

Lease,  Termination  of.  Land's  End  Property,  by  Pax4c 

CcBBnlsslon  4046 


PERMIT  APPEALS.  BOARD  OF 

Height  Limitations,  40»,  on  P^ame  or  Wooden  Building  not  Applic- 
able to  Building  Erected  to  53 »  Height  in  1904         *      3926 

DlscretionaiT-  Powers  of  Board  of  Permit  Appeals  Does  Not  Permit 

it  to  Violate  Height  Limitation  Provision  of  Building  Code    3927 

Elactrlcal  Contractors  -  Licensing  thereof  3968 

Action  by  Board  of  Pez*mit  Appeals  on  Matters  Appealed  to  it     3985 

Quorum  with  Heferenoe  to  Board  of  Permit  Appeals  3986 

Review  of  Tax  Collactor'a  Denial  of  Permit  to  Present 

Theatrical  Presentations  4040 


POLICB  DEPARTMBHT 

Reappolntaaant  of  Patrol  Spaclal  Officer  After  Resignation        3957 

Is  Execution  of  Agz*eeinant  to  Sell  Sedan  Permits  and  Sedans 
Operated  thereimder.  Subject  to  Consent  of  Police  Comznlsslon 
an  Abandonment  of  Business,  under  Section  1079,  Police  Code?    3969 

Flower  Peddlero  -  Pemit  must  be  Obtained  from  Police 

l^epartment  3981 

Parking  Meter  Ordinance  -  Definition  of  the  tona  "SimdaTS 

or  Holidays'*  aa  applied  thereto  4043 


PUBLIC  HEALTH.  DEPARTMENT  OP 


Chrlstieui  Scientists,  Treatment  to  be  Accorded  by  Department 
of  Public  Health 

Limitations  of  Action  for  Recovery  for  Services  Rendered 
by  the  City  and  County  of  the  Care  and  Treatment  of 
Patients 

Hospitals,  Licensing  of.  Under  State  Department  of  Health 

Automatic  Washing  Machines  -  Whether  to  be  Considered  a 
Laundry 

AuthoMty  of  director  of  Public  Health  to  Charge  for  Infor- 
mation Required  by  California  Unemployment  Insurance  Act 

Director  of  Public  Health,  Authority  of,  over  Night  Club 
Conducted  on  River  3oat  tied  to  a  Pier 

Statute  of  Limitations  on  Action  for  Recovery  for  Services 
Rendered  by  the  City  and  County  of  San  Francisco  for  the 
^are  and  Treatment  of  Patients  at  San  Francisco  Hospital, 
Laguna  Honda  Home  and  Hassler  Health  Home;  Creditors' 
Claims 

Renewal  of  Application  for  Pennit  within  One  Year  after 
Refusal  as  Provided  by  Section  31,  Part  III  of  the  San 
Francisco  Municipal  Code 

Admission  of  Mentally  111  to  State  Hospitals  on  Certification 
without  Court  Commitment;  Responsibilities  of  Local  Health 
Officer 

liailk  Inspection  Service  fee 

Coffee  Vending  Machines 

Authority  of  i^lrector  of  Public  Health  and  Flro  Pi*eventlon 
Bxiroau  over  a  Public  Kating  Placo  conducted  on  a  Yacht 
tied  to  a  Pier 


3908 

(Removed) 
3925 

3959 
3961 
5983 


3988 

3990 

4004 
4012 

4089 
4041 


PUBLIC  UTILITIES  COMMISSION 

Sxmday  Passes  on  Municipal  Railway  3906 


PUBLIC  WELFARE  -  DEPARTMENT  OP 

Community  or  Separate  Character  of  Funds  Received  by  Old  Age 

Recipient  from  Settlement  of  Claim  for  Personal  Injuries     3953 

Indlgont  Aid,  Reaponsiblllty  of  Helatlves  3979 

Residence;  Effect  of  Chang©  on  Right  to  Old  Ago  Benefits        3996 


PUBLIC  WORKS  -  DEPARTMEIT  OF 

Inoiualon  of  Assessment  of  Islals  Creek  Reclamation  District 
when  Considering  the  Amount  a  Parcel  of  Property  may  be 
Assessed  for  a  Proposed  Improvement  or  Acquisition  5952 

Lateral  and  Subjacent  Support  of  Juvenile  Detention  Home 

Buildings  3960 

Vacation  of  City  Streets,  Procedure  for;  Streets  and  Highways 

Code  4013 

Street  Excavation,  Separate  Permit  and  Inspection  Fea  Required 

for  Each  under  Public  Works  Code  Section  353  4025 

Bid*  -  Withd3?awal  on  Account  of  ^bvloua  Error  on  Bid  4047 


PURCHASER  OF  SUPPLIES 

Doatructlon  of  Records  3901 


Qualifications,  Propriety  of  State,  for  Municipal  Civil 

Service  Eraploveos  3939 

Quorum  with  Heference  to  Board  of  Peznnit  Appeals  3986 


-R- 


"Re solution"  of  Board  of  Supervisors,  Planning  Coatralssion 

Action  App:*  oved  by  3912 

"Rochester  Plan",  Legality  of,  in  Providing  Veterans' 

Hovising  3921 

Recovery,  Limitations  of  Action  for,  for  Services  Rendered 
by  the  City  and  Co\xnty  of  San  Francisco  for  the  Care  and 
Treatment  of  Patients  3922 


Retirement  Allorance,  Claim  to  Vvldovr»s,  under  Section  168 

of  the  Charter  3935 

Retirement  Syatom,  Section  153  of  the  Charter,  as  A:nend©d, 
does  not  make.  Liable  for  Injuries  Received  in  any  War 
Service  by  Employee  Oranted  !»!ilitary  Leave  3937 

Retirement,  Service,  Allowance  After  Attaining  the  Age 

of  Sixty  Years  3932-A 

Rear  Yard  Depth,  Measurement  of  Minimum,  Required  under 

Ordlnanee  No*  4162  3947 

Reappointment  of  Patrol  Special  Officer  after  Resignation       3957 

Retroactive  Vacations;  Right  of  Returned  Veterans  under 

Charter  Section  153  to  3958 

Relatives,  Responsibility  of  -  Indigent  Aid  3979 

Retirement  Allowance,  Claim  to  Widow's,  under  Section  166 

of  the  Charter  3980 

Refusal,  Is  a,  to  i^naot  a  Charter  Amendment  a  Mandate  of 

the  Slectore  3988 

River  Boat,  Authority  of  Director  of  Public  Health  over  Niglht 

Club  Conducted  on,  tied  to  a  Pier  3983 

Renewal  of  Application  for  Permit  within  One  Year  after 

Refusal  as  Provided  by  Section  31,  Par  t  III  of  the  San 
Francisco  Municipal  Code  3990 

Real  Property  -  Declaration  of  Policy  in  re  Sale  of  Unused      3992 

Revision  of  Classification  and  Promotive  Policy  in  t  ivision 
"F"  -  c. ngineerir^  -ienrlce.  Power  of  Civil  Service 
Com-alssion  to  Adopt;  No  Vested  Right  to  Take  Prcanotlve 
Examination.  3994 


-R- 


Resldenc*;  Effect  of  Cliango  on  Kight  to  Old  Age  Benefits  3996 

Refejrendua  of  Purchaae  and  Us  a  Tax  Oi^dlnance  by  Submlaslon 

of  Declaration  of  Policy  or  Repeal  Ordinance  3997 

Responsibilities  of  Local  Health  Officer;  Admission  of  Mentally 
111  to  State  Hospitals  on  Certification  without  Court 
Commitment  4004 

Rent  Ceiling  Ordinance,  Legality  of,  on  (1)  Hotel  Rooms 

(2)  Apartments,  Flats  and  other  i-'welllngs  (3)  Cooperative 

Apartments  (4)  or  Kmpowering  Federal  Local  Rent  Advlsoiry 

Boards  to  Act  in  the  Premises  4007 

Razonlng  Application  of  Property  Owner  -  No  Specific  Time  Limit 

for  Planning  Commission  on  4010 

Rights  of  Members  of  Fii»e  Department,  on  Lists  for  Salvage 

Corps  Promotions  4011 

Religious  Sects,  Exemption  from  Health  Service  System  of 
Adherents  of  Recognized 

Retirement  System:   Right  of  Persons  in  Military  Service  4016 

Reporters'  Transcripts;  Payment  for  by  Controller  4027 

Recorder,  Duty  of,  to  Keep  a  Newspaper  on  Fll*  4031 

Referee^  Acceptance  by  Superior  Coiurt  Bailiff  and  Clerk  of 
Appolntnents  as  Appiralser,  or  Receiver  In  Proceedings, 
In  relation  to  Rule  36  of  the  Civil  Service  Commission 
entitled  "Holding  more  than  one  Salaried  Position,"  4036 

Refund  of  Taxes  on  Property  Stored  In  Warehovises  for  Con- 
veniencs  of  Owner  but  Destined  for  Consumption  outside 
of  United  States  4038 

Refund  of  Taxes  where  Interstate  Shipment  vsus  Intemrupted 

by  the  War  4039 


S    I] 

REAL  ESTATE  DEPARTMENT   j 


Bailments— Gratuitous  Bailee— Liability  of  City  for  Dis- 
appearance of  Merchandise  Gratuitously  Stored  for  Third 
Party  In  Room  at  Civic  Auditorium  3984 


RECOIDSR 

Duty  of  Recorder  to  Keep  a  Newspaper  on  Pile  4031 


HECREATIOW  C0MMIS3I0W 

Insufficient  Certified  Check  Presented  by  3idder  on  Proposed 

Work  for  r.ecreation  Commission  3977 


RETIREMENT  BOARD 


Mailing  of  Ch«ck  of  Accvunulated  Contributions  Consldarad 

aa  Paymant  undar  Ratlramant  Board  Ra solution  5899 

Daath,  Ragular,  Banaflts  Payabla  whara  Mambar  Ratlraa  at 
Aga  70,  undar  Compulsory  Hetlremant,  and  Dlas  within 
30  Days  of  Compulsory  Ratlramant  without  having  mada 
an  Elactlon  3900 

Sarvlca,  No  more  than  36  yaars  of,  may  ba  taken  Into 
Account  under  Subdivision  (b)  of  Section  165.2  of 
the  Charter  3917 

Retirement  Allowance,  Claim  to  Widow's,  under  Section 

168  of  the  Charter  3935 

Retirement  System,  Section  153  of  the  Charter,  as  Amended 
does  not  make.  Liable  for  Injvirles  Received  In  any  *ar 
Service  by  Employee  Granted  Military  Leave  3937 

Service  Retirement  Allowance  After  Attaining  the  Age  of 

Sixty  Years  3932-A 

Disposition  of  Members*  Accumulated  Contributions  Based 

on  More  than  Thlrty-slx  Years  of  Service  3944 

Termination  of  War  with  Respect  to  Section  163  of  the 

Charter  dealing  with  Retired  Persons  3951 

Meaning  of  "Average  Final  Compensation'*  under  Section  166 o2 

of  the  Charter  3964 

Claim  to  Widow's  Retirement  Allowance  under  Section  166  of 

the  Clmrter  3980 

Termination  of  War  with  Respect  to  Section  163  of  the  Bharter 

dealing  with  Retired  Persons  3991 

Necessity  of  Procuring  Actuarial  Report  Iwfore  Roballot  on 

any  Proposed  Change  in  the  Retirement  Syatea  4002 

Rights  of  Persons  in  Military  Service  4016 


Svind&y  Passes  on  Uunlclpal  Railway  3906 

Self- Insurance  by  City  and  County  Against  Liability  for 
Nogligenca  or  Carelessness  of  its  Hospital  Staff 
Members  and  Employees  3909 

Section  36  of  Charter,  Effective  Date  of  Amended  3911 

Service,  No  More  than  36  Years  of,  may  be  taken  into 
Accoxmt  under  Subdivision  (B)  of  Section  165.2  of 
the  Charter  3917 

Safety  Glass,  Laminated,  for  Street  Cars  In  Interurban 

Service  3918 

Sale  of  Surplus  Apples  by  Cooperative  Association; 

Farmers'  Market  3920 

State  Department  of  Health,  Hospitals,  Licensing  of.  Under   3925 

Salary,  Increase  of,  of  Incumbents  -  Elective  Officials     3929 

"Subdlvlalon**,  Law  as  to  Parcels  Constituting  a,  and 

Parcels  not  included  In  the  Definition  of  a  Subdivision   3931 
Fire  Department  and. 
Salvage  Corps, /Promotional  Examinations  To  Lieutenant     ) 

in;  Salvage  Corps  and  Plre  Department,  Promotional      )3932 
Examinations  to  Lieutenant  In;  Lieutenant  Fire  Department )  3933 
and  Salvage  Corps,  Promotional  Examinations  for  Positions) 
of;  ) 

Section  168  of  the  Charter,  Claim  to  Widow's  Retirement 

Allowance  under  3936 


Section  145  of  the  Cliarter.  What  Constitutos  Military 
Service  "In  Time  of  v.ar*  under 


3936 


Section  153  of  the  Charter,  as  Amended,  does  not  make 
Retli^xaent  System  Liable  for  Injuries  Received  In  any 
War  Service  by  Employee  Granted  Military  Leave  3937 

State  "qualifications.  Propriety  of,  for  Municipal  Civil 

Service  Employees  3939 

Section  41  of  the  Charter,  Use  by  Private  Organizations  of 

Properties  Oper&tod  by  tho  Pai'k  Commisaion  tinder  3943 

Legality  of  Bill  Ho*  4086  -  Licensing  Operation  of  Cownerclal 

Vehicles  3965 


-s- 


S9Tvic9   Retiz^ment  Allowance  Aftor  Attaining  the  Age 

of  Sixty  Years  3932-A 

Sedan  Permits,  Is  Execution  of  Agreement  to  Sell,  and 

Sedans  Operated  therexinder.  Subject  to  Consent  of 

Police  Conmlaslon,  an  Abandonment  of  Business, 

under  Section  1079,  Police  Code?  3969 

Sheriff  and  Superintendent,  Abolition  of  Position  in 
Classified  Service,  i-'ailure  to  Provide  for  in 
Budget  as  Controversy  between  3972 

Substitute  Promotional  Exaninatlons,  Persons  Eligible  for       3974 

Statute  of  Limitationa  on  Action  for  Recovery  for  Services 
Rendered  by  the  City  and  County  of  San  Francisco  for 
the  Care  and  Treetment  of  Patients  at  San  Francisco 
Hospital,  Laguna  Honda  Home  and  Hassler  Health  Home; 
Creditors*  Claims  3988 

San  Francisco  Hospital,  Statute  of  Limitations  on  Action  for 
Recovery  for  Services  Rendered  by  the  City  and  County 
of  San  Francisco  for  the  Care  and  Treatment  of  Patients 
at,  Laguna  Honda  Home  and  HasaLer  Health  Home;  Creditors' 
Claims  3988 

Sale  of  Unused  Real  Property  -  Declaration  of  Policy  in  r9  3992 


Scholarships;  Right  of  Art  Contuission  to  Establish  3995 

Street  and  Highway  Name  Signs,  Hogulated  by  Vehicle  Cod*        4000 

Salary,  Attachment  or  Garnishment  of,  of  Federal  Employee       4003 

Special  Election,  Duties  of  Board  of  Supervisors  in  re, 

to  Fill  Vacancy  in  21st  Assembly  District  4006 

Salvage  Corps  Promotions,  Rights  of  Members  of  Fire  Department, 

on  Lists  for  4011 

Streets,  Vacation  of  City,  Procedure  for;  Streets  and  Highways 

Code  4013 

Sick  Leave  Rules,  Amendment  of  Section  1  of  Fire  Department, 

to  Include  Personnel  of  Flz*e  Boats  and  Salvage  Corps         4015 


-s- 


STREETS  -  Resolution  of  Board  of  Supervisors  Authorizing 

a  Chain  Across  3997-a 

Statute  of  Limitations  on  Bonds  and  Coupons  of  the  Municipality 
under  Recent  Amendment  to  Section  337 .5  of  the  Code  of 
Civil  Procedure  4018 

Sale  of  Surplus  and  Distressed  Dried  Fruits,  Honey  and 

Nuts  In  the  Farmers'  Market  4019 

Street  Excavation,  Separate  Peinalt  and  Inspection  Fee 

Required  for  Each  under  Public  V/orks  Cod©  Section  352         4085 

Salary,  Legality  of  Amendment  to,  03?dlxxanco,  Providing  for 

Demand  Standby  Service  and  Cc»apensation  4033 


^tmdby  Service,  Legality  of  Amendment  to  Salary  Oi*dinanoa, 
Providing  for,  and  Coraponsation 


4035 


Superior  Court  Bailiff,  Acceptance  by,  and  Clerk  of  Appointments 
as  Appraiser,  Hcferoo  or  Receiver  in  ''I^^ceodlnG3 ,  in  Relation 
to  Rule  26  of  the  Civil  Service  Coramiasion,  entitled  "Holding 
more  tlmn  on©  Salaried  Poaition."  4036 


Salary  Sui*voy,  Authority  of  Board  of  Supervisors  to  Mako  In- 
dependent 

"Si^ndaya  or  Holldaya",  Parking  iteter  Ordinance  -  Definition 
'  of  the  terra,  as  applied  thereto 


4042 
4043 


SUPERVISORS.  BOARD  OF 

License  Taxes,  Legality  of.  Imposed  by  the  City  and  Cotinty 

on  Occupations  which  are  Subject  to  State  License  Taxes        3897 

Validity  of  Subdivisions  (d),  (e)  and  (g).  Section  354, 

Health  Code,  Regulating  Public  Laindrles  3898 

Effective  Date  of  Garbage  Collection  Ordinance  43.81  3907 

Clearing  Title  to  Huntington  Square  which  would  Permit 

the  Construction  of  an  Underground  Garage  3910 

Planning  Com nlsslon  Action  Approved  by  "Resolution"  of 

Board  of  Supervisors  3912 

Certification  by  Civil  Service  Commission  of  Groups  or 

Crafts  under  Section  151,3  must  be  Accepted  by  Supervisors      3916 

Publication  of  Emergency  Ordinances  3919 

Veterans*  Housing,  Legality  of  "Rochester  Plan"  in  Providing  3921 

Adoption  of  Annual  Budget  by  Motion  3923 

Elective  Officials  -  Increase  of  Salary  of  Inctimbents  3929 

Transportation  Council,  Authority  of  Mayor  to  Appoint. 
Can  Supervisors  do  so?  Is  Appointment  a  Legislative 
or  an  Executive  Act?  5941 

Loglslativo  P.oprooentatlve,  By  Whom  may  h©  be  Advised  or 

Directed  3942 

Gomiunlty  Redevelopment  Act  3949 

Parking  Meter  Zone  Privileges  to  Veterans  Using  Specially 

Constructed  Automobiles,  Validity  of  Legislation  Granting     3950 

Capital  Expenditures,  New  Equipment  and  Play  Apparatus, 

Park  Department  3964 

Procedure  for  Assembly  of  Land  for  Proposed  Garage  Building 

Bounded  by  Minna,  Hatoma,  Third  and  Eighth  Streets  3956 

Retroactive  Vacations;  Right  of  Returned  Veterans  under 

Charter  Section  153  to  3958 

Insurance  Adjuster,  Legality  of  Levying  License  Tax  on  3970 

4f«r  -  ^e^wftj-fta-ilewr «f-  w4-fcfir-  ft»flf>ee-t-  -te-  -^ieveriMaent-  **' ont rql 
•ever- S«dLl4iA9e 


SUPERVISORS.  3CARD  OP 


Substitute  Promotional  Examinations,  Persons  Eligible  for      3974 

Calendar  and  Journal  of  Board  of  Supervisors,  K«qulreskent 

that  they  be  Published  3975 

Former  Empire  Hotel  Building,  Cancellation  of  Taxes  on, 

after  Acquisition  by  the  United  States  of  America  3978 

Is  a  Refusal  to  Enact  a  Charter  Amendiaent  a  Mandate  of 

the  Electors  3982 

Control  of  Leasing  of  Park  Property  by  Board  of  Supervisors     3989 
Declaration  of  Policy  In  re  ^ale  of  Unused  Real  Property       3992 

Revision  of  Classification  and  Promotive  Policy  In  i'lvlslon 
•f"  <-  Engineering  Service,  Power  of  Civil  Service 
Commission  to  Adopt;  No  Vested  Right  to  Take  Promotive 
i^xaii|dLnatloil  3994 

i^eferendum  of  Purchase  and  Use  Tax  Ordinance  by  Sulaal  salon 

of  Leclaralon  of  Policy  or  Repeal  Ordinance  3997 


Charter  Amendment,  Requiring  at  Least  Two  or  More  Persons 
to  Compete  In  a  Competitive  Examination,  Legal  Effect  of 

Duties  of  Board  of  Supervisors  in  re  Special  Election  to 
Fill  Vacancy  in  21st  Assembly  District 

Legality  of  Rent  Celling  Ordinance  on  (1)  Hotel  Rooms 

(2)  Apartments,  Flats  and  other  Dwellings  (3)  Cooperative 
Apartments  (4)  or  i-mpowerlng  Federal  Local  Rent  Advisory 
Boards  to  A  ct  in  the  Premises 

Streets  -  Resolution  of  Board  of  Supervisors  Authorizing  a 
Chain  Across 

Sale  of  Surplus  and  Distressed  Dried  Fruits,  Honey  and  Nuts 
in  the  Farmers'  Market 

Canvassing  of  Returns  at  Elections;  Duty  of  Board  of  Super- 
visors; and  Registrar  of  Voters 

Legality  of  Amendment  to  Salary  Ordinance,  Providing  for 
Demand  Standby  Service  ai^  Ccanpensatlon 

War  -  Tlerrainatlon  of  with  Respect  to  Government  Control 
over  Buildings 


4005 
4006 

4007 


4019 
4024 

4053 

4037 


SUPERVISORS.  BOARD  OF 

Authox^ty  of  Board  of  Supervisors  to  Make  Independent 

Salary  Survey  4042 

Claim  for  Tax  Exemption  and  Application  for  Cancellation 
of  Taxes  by  Office  of  Allen  Property  on  that  certain 
Parcel  of  Real  P3x>perty  at  2090  Jackson  Street,  Sxm 
Francisco,  California,  fonaei'ly  occupied  by  Genaan 
Cons\alate  4048 


Taxes,  Legality  of  License,  Imposed  by  the  City  and  Coxinty 

on  Occupations  which  are  Subject  to  State  License  Taxes  3897 

Title,  Clearing,  to  Huntington  Square  which  would  Permit 

the  Construction  of  an  Underground  Oarage  3910 

Transportation  Council,  Authority  of  Mayor  to  Appoint, 
Can  Supervisors  do  so?  Is  Appointment  a  Leglslatlvo 
or  on  Executive  Act?  3941 

Termination  of  I'^ar  with  Respect  to  Section  163  of  the  Charter 

Dealing  with  Retired  Persons  395I 

Turn- In  Tlm«  Ccoipenaable  -  Conductors'  and  Bus  Operators'  3987 

Termination  of  War  with  Respect  to  Section  163  of  the  Charter 

Dealing  with  Retired  Persons  3991 

Tests,  Competitive  Civil  Service  -  One  Applicant  Taking  Kxam- 

Inatlon  -  Interpretation  of  Terra  "Competltve"  3995 

Tax,  H«fez*endum  of  Puroh&se  and  Use,  Ordinanoa  by  Submission 

of  Deolaration  of  Policy  or  Repeal  Ordinance  3997 

Time  Limit,  No  Specific,  for  Planning  Commission  on  Rezoning 

Application  of  Property  "^wner  4010 

Tax,  Application  of  San  Francisco  Purchase  and  Use,  to  purchase 

use  or  other  consumption  of  intoxicating  liquors  4032 

Tdnaination  of  War  with  Haapoct  to  Oovemnent  Controls  ovar 

Bixild  ings  4037 

Taxes,  ivefund  of,  on  Pinaperty  Stored  in  Warehouses  for  Con- 
venionoe  of  Ov/ner  but  Destined  for  Consuti  tlon  Outside 
of  United  States  4038 

Taxes,  Refund  of,  wliere  Interstate  Slilpnent  was  Interrupted 

by  the  war  4059 

?aK-&ei:lae^3py-He¥iew-e£« 

Tax  Collector's  Donlal,  Aelvew  of,   of  Permit  to  Present 
Theatrical  Presentations 

Theatrical,  Review  of  Tax  Collector's  i>onlal  of  Permit  to 
Present,   rresontationa 


-T- 

Tax,  Rxillng  on  Purcliase  and  Usa  -  i^hethor  Retroactively 

Applicable  4044 

Tax,  Cialn  Tor,  ExoMptlon  and  Application  for  Cancellation 
of  Taxes  by  Office  of  Alien  Pj^ope  rty  on  that  certain 
Parcel  of  Real  Proje  rty  at  2090  Jackson  Street,  San 
Francisco,  California,  foxcserly  occupied  by  German 
Consulate  4048 

Taxes,  Claim  for  Hefund  of  Personal  Property,  on  Tugboats 

filed  by  Shipowners*  &  Merchants*  Towboat  Co,,  Ltd*         4049 

Tugboats,  Claim  for  ^fund  of  Personal  Piroperty  Taxes  on, 

filed  by  Shipowners*  &  Merchants*  Towboat  Co.,  Ltd.       4049 


TMX  COLLECTOR 

Licensing  of  Private  Hosnltals 


4020 


TRSASURBR 

Disposition  of  Estates  In  County  Treasuries  for  Five 

Years  3945 

Diaposltion  of  Funds  of  Decedent  Deposited  with  County 

Treasurer  for  Court  Order  3966 

Statute  of  Llnltations  on  Bonds  and  Coupons  of  the 

Municipality  xinder  Aecent  Amendment  to  Section  337,5 

of  the  Code  of  Civil  Procedure  4018 


-u- 


Uso  by  ?rlvat«  Organizations  of  Prooertles  Operated  by  the 

Pork  Comrdflfllon  \mder  Section  41  of  the  Charter  3943 

Unused  Real  Property  -  Declaration  of  Policy  In  re  Sale  of        3992 

Use,  Referendioa  of  Purchase  and,  Tax  Ordinance  by  Subnisalon 

of  Declaration  of  Policy  or  Repeal  Ordinance  3997 

Unclaimed,  Burial  of.  Dead  4026 

Use  of  Fuiinnan  Bequest  for  Adornment  of  the  Bleachers  to 

be  Erected  in  "Big  Rec"  in  Golden  Gate  Pork  4030 

Use,  Application  of  San  Francisco  Purchase  and,  to  purchase, 

use  or  other  consumption  of  intoxicating  liquor  4032 

Use  Tax,  Ruling  on  Purchase  and  -  Whether  Retroactively 

Applicable  4044 

^se  of  Non-Conforming  Prwiises,  under  facts  x>elated,  for 

Professional  Purpose  4045 


en:    iCo; 


UTILITIES.  mNAGER  OF 

Sunday  Passes  on  Uunlclpal  Railway  3906 

Laminated  Safety  Glass  for  Street  Cars  in  Interurban  Service    3918 


-V- 

Vetaraus*  Housing,  Legality  of  "Rochester  Plan"  In  Providing     3921 

Veterans  on  Eligible  Lists,  Right  to  Seniority  In  Positions 

and  Promotional  Examinations  3946 

Veterans,  Parking  Meter  Zone  Privileges  to.  Using  Specially 

Constznioted  Automobiles,  Validity  of  Legislation  Granting     3960 

Vacations, Retroactive;  Right  of  Returned  Veterans  under 

Charter  Section  153  to  3958 

Veterans,  Returned,  Right  of.  Under  Charter  Section  153  to 

Retroactive  Vacations  3956 

Vetez*an8*  Preference;  San  Francisco  Civil  Service  ;  Coinmlsaloned 
Heserr*  Officer  in  Unitod  States  Public  Health  Sez*vlo«  as 
•Veteran"  within  Intent  of  Section  145  of  the  Charter  of  the 
City  and  County  of  San  Francisco  3999 

Vacancy,  Duties  of  Board  of  Supervisors  in  re  Special  Election 

to  Fill,  In  21st  Assembly  District  4006 

Vacation  of  City  Streets,  Procedure  for;  Stz^ets  and  Higiiways 

Code  4015 


Woodan  Building,  40»  Height  Limitation  on  Frame  or.  Not  Applic- 
able to  Building  Erected  to  53»  Height  in  1904  3926 

Widow's,  Claim  to,  Retirenont  Allowance  under  Section  168 

of  the  Charter  3935 

War,  Termination  of,  with  Respect  to  Section  163  of  the 

Charter  Dealing  with  Retired  Persont  3961 

Widow* s  Retirement  Allowance,  Claim  to,  under  Section  166 

of  the  Charter  3980 

War,  Termination  of,  with  Respect  to  Section  163  of  the 

Charter  Dealing  with  Retired  Persons  3991 

War  -  Termination  of  with  Respect  to  Qovermtent  Controls 

over  Buildings  4037 

Warehouses,  Refund  of  Taxes  on  Proroorty  Stored  In,  for 

Convenience  of  Ovmer  but  t^atlnod  for  ConsiJciption  outside 

of  United  States  4038 


■  *M*^'' 


-X- 


-T- 

Yard  Depth,  Maasvaremont  of  Minimum  Rear,  Required  under 

Ordinance  No.  4162  3947 

Yacht,  Authority  of  Director  of  Public  Health  and  Plre 
Prevention  IXxreau  over  a  Public  Bating  Place 
conducted  on  a,  tied  to  a  Pier  40CL 


-Z- 

Zoning  Law  Applies  to  City  Property  Leased  to  a  Private 

Party  for  a  Cooraerclal  Use  '^^*" 

Zoning  Classification,  City  or  Lessee  of  City  Property,  Put  to 

a  Proprietary  Use,  Can  Fllo  Application  for  3948 

Zoning  Ordinance,  Application  of,  to  Property  Owned  by  the 

City  and  County  of  San  Francisco  3963 


i^// 


January  3,   1947. 


sTOJSCTi    uroAtmr  or  lxckusk  taxbb  zk?o»i£d  by  the  city  AIID  cou.ty 

OM   XCU 'NATIONS  Wilica  ARB  SUBJECT  TO  STATE   LiChh&E  TA-fcl}. 

Daap  iiirt 

You  raquast  a  wrlttan  oplnioa  oa  behalf  of  :;u..^ervI«or  -lan- 
cuao  as  to 

"tha  iacallty  of  a  propoaal  to  lanoae  Ilcansa 
taxaa  on  eartal.i  ocoupatiout  whlci-^  ar«  already 
tha  aubjact  of  ta;xafl  laviad  by  the  State  of 
Call  f  c>r  ilia  •* 

The  ease  of  waat  Coaat  Advartla^iyt  Co,  v.  &an  Irar.cltco. 
14  Cal.  fid.  fal6,  624,  SJfe ,  stataa  m  toTi3w»  r  *" 

"Tha  lavy  of  tioiaa  by  a  tmmlclpallty  fcur  ravenua 
purposas.  Including  llceutie  taxai,  ic  strictly 
a  amiiieipal  affair.  •  •  •  If  the  oi.arter  does  not 
eontaln  any  lltnltatlon  or  reetrlctlon  u  on  the 
poirer  of  the  City  of  San  FrK^ciaco  to  levy  lioense 
taxee  for  rovenua  purposes,  eueli  taxae  may  lenally 
t«  In;  oeed  aiid  collaeted.  An  axoalyale  of  tha  par- 
tlnant  charter  provialOit  »3l8Clo»ee  that  the  fra:ner» 
thereof  v^rn   eoreful  to  preserve  ratl.er  than  to  pro- 
hibit the  right  to  axercise  the  power  here  assorted 
by  the  city,  Tl^ra  ia  no  provision  in  the  c  art or 
^ilch  denies  the  city's  rii^hit  to  levy  license  taxes 
tat  revenue  pitrposes  on  the  buslr-ess  of  fc^.a  plM-^.tlff 
harain,** 

»ith  reference  to  faction  24  of  the  Charter  of  San  Jran- 
elsco  tha  aaaae  case  states  as  follows: 

•ihe  concluding  psrajpaph  of  the  section  singles 
«fttt  only  sailers  or  •manufacturers  of  ^-oods,  wares  or 
■•ralianv'ilse  Oi^eratlnis  at  a  fixed  place  of  busl.ess 
upon  whom  license  taxes  aay  not  09   luposad  except  for 
*h«alth,  sanitary  or  other  ordinance  enacted  under  tha 
police  power, »  Ae  to  all  other  businesses,  Includlf.g 
that  of  tha  plaintiff  herein,  ao  rosti'iction  appears 
upon  tha  rlj-ht  of  tie  city  to  irarose  license  taxes 
fWP  revenue  urposes." 

Sinae  tha  licenaing  of  occupations  for  revenue  is  a  Kunlc- 
ipal  affair,  the  City  nd  County  of  S«  Pf»i  Cisco  has  full  power  to 
license  an  occupation  for  revenue,  even  tho.^  already  liceased,  or 


oth«r«l««  tAxed  by  t\\9   Stat*  In  th«  ao»#noe  of  m  prohibition  In  lt« 
Charter  or  in  th«  Stato  Couatltution. 

In  thl«  ragard  rafaranc*  !■  mmda  to  the  follovinr  caa<)st 

Anpllcation  of  "rentlce  24  C.  A,  346,  In  #.lch  a  tax  on  plumber* 
under  ibi  f raakoldore *  c^  arter  of  tlie  Citj  of  Stockton  la  upheld. 

tx   parte  Johi  aoa^  47  C,  A,  46S,  and  ^onora  v.  ^urtin.  137  Cal. 
503,  In  whlc^.  a  lioease  tax  Inpoaed  by  a  city  on  a  lawyer  Is  upheld, 

L       ^.'aluaha,  164  Cal,  697,  and  Raddloft  v«  DQ»ler,&6  C,A. 
590,  to       Ta^eTfect  aa  to  a  physician, 

^aa  also  37  C;,  ^,  182,  as  follows: 

•*♦,.  Where  a  municipal  corporation  la  properly  author- 
laed  elti:er  by  Ita  charter  or  by  statute,  it  ;r;ay  tax 
an  occu;>fttlon  or  privilege  which  the  state  nay  tax, 
but  liAh   not  taxce,  ox-  it  aay  I  pose  a  furti;er  tax  upon 
an  occ^.^atlon  or  iJrlvlle^e  which  la  already  taxed  by 
Uie  state,  and  It  :aay  Iwipose  occupation  taxaa  ou   '  ccu- 
patlous  which  are  lloeuaed  either  by  the  olty  or  uy 
the  state  ,,,  " 

The  law  la  well  settled  that  taxation  of  an  occu  atlon  by  the 
State  does  not  prevent  the  City  and  County  from  iistposlxtg  a  ilcens* 
tax  UP' n  it  for  revenue.   If  tli*  license  tax  Is  lutende*  for  regu- 
latlon,  however,  for  a  urposa  ifclch  Is  a  state  affair  ratter  tt«a 
a  municipal  one,  conflict  with  tJi*  ttate  law  on  the  aubjact  must,  of 
course,  be  avoided. 

Raapactfully  euTjaltted, 


CXTY  ATTORiiEy, 


Tot  i>^,  John  h,  f^cOrath, 

Clerk,  Board  of  Suporvlecra, 

c,e,  to  Supervisor  Edward  X,^v^ai::cusQ, 


«F 
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UBJECTj   VALIDITT  op  subdivisions  (d),  (e)  AHD  (g),  SECTION  354,  HEALTH 
CODE,  RBGULATINO  PUBLIC  LAUNDRIES. 

•tntlemans 

You  have  requested  an  opinion  as  to  the  validity  of  subdlvlalona 
d),  (e)  and  (g).  Section  354,  Part  II,  Chapter  V  (Health  Code)  of  the 
.Unlclpal  Code  of  3an  i*'ranolsco* 

Subdivision  (d)  preventa,  with  certain  exceptions,  operation  or  keeping 
pen  of  laundries  and  pick  up  and  delivery  of  laundry  on  Sundays,  eight 
ther  specified  holidays  and  between  7:00  P.M.  and  7»00  A.M. 

Subdivision  (e)  requires  the  name  of  the  laundry  to  be  painted  In  four 
jnch  letters  on  both  sides  of  laundry  pick  up  and  delivery  vehicles. 

j    Subdivision  (g)  requires  that  there  be,  during  all  closed  periods. 
In  unobstructed  view  through  laundry  windows  that  open  on  public  thorough- 
lares. 

OPINION 

Hectlon  11,  Article  XI  of  the  State  Constitution  authorizes  the  city 
nd  county  to  make  within  Its  limits  all  such  local,  police,  sanitary  and 
.ther  regulations  as  are  not  In  conflict  with  general  laws.   In  the  absence 
f  conflicting  state  law,  the  police  power  of  the  city  and  county  Is,  wlth- 
n  its  limits,  as  broad  as  that  of  the  state  Itself.  However,  no  such  re- 
;ulatlon  of  persona  or  property  can  be  made  arbitrarily.  To  be  valid,  the 
■egulation  must  be  reasonably  necessary  to  protect  the  public  health,  eiafety 
ir  welfare. 

Certain  cases  decided  by  the  courts  indicate  their  probable  conclusion 
iQ  some  phases  of  the  question  you  present. 

On  the  matter  of  restriction  as  to  hours >  the  case  of  In  re  Mark,  6 
lal.  (2d}  516,  decided  by  the  Supreme  Court  on  June  18,  1936,  held  Invalid 
L  provision  of  an  Oakland  ordinance  regulating  laundries.  The  provision 
is  to  days  and  hours  of  operation,  pick  up  and  delivery  was  practically 
.dftntlcal  with  the  subject  ordinance,  except  that  the  prohibition  as  to 
lOurs  commenced  at  6:00  P.M.  instead  of  7:00  P.M.  The  permitted  opening 
;lme  in  each  case  was  7:00  A.M.   Petitioner  was  convicted  of  keeping  open 
ifter  6:00  P.M.  and  sought  release  on  habeas  corpus,   in  granting  it,  th« 
tourt  stated  at  page  521  as  follows: 

I         "The  fvindamental  law  of  the  land  has  been  held  to  b« 

Inconsistent  with  any  restriction  other  tlian  voluntary 
upon  the  particular  hours  of  the  day  v/hen  a  citizen  may 
labor,  when  such  restriction  is  in  no  sense  otherwise  re- 
lated to  an  appropriate  exercise  of  thd  police  power* 
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(Citing  Cases)   It  beootaes  appairent  at  onoe  the.t,  even  if 
the  restriction  of  the  hours  of  labor  as  suoh  wex>e  conceded, 
without  more,  to  be  within  a  legitimate  exercise  of  the  police 
power,  nevertheless;  before  such  a  regulation  may  be  deemed 
valid  it  must  be  so  enacted  as  to  operate  uniformly*  As 
noted  by  Mr.  Justice  Field  in  the  earlier  case  of  In  re  Quong 
Woo .  (1882)  13  Fed,  229,  *  •  •  •  •  the  business  of  a  laundry  — 
that  is,  the  washing  of  clothing  and  cloths  of  various  kinds, 
and  ironing  or  pressing  them  to  a  condition  to  be  used  —  is 
not  of  itself  against  good  morals,  or  contrary  to  public  order 
or  decency*   It  is  not  offensive  to  the  senses,  or  distvirbing 
to  the  neighborhood  where  conducted,  nor  is  it  dangerous  to 
the  public  safety  or  health*   It  would  be  absurd  to  affirm  that 
it  i8»»  Remarks  wore  added  to  the  effect  that  the  municipality 
has  the  pov/er  to  regulate  the  method  of  operation  and  conduct 
so  as  to  guard  against  any  menace  to  the  public  health  or  safety* 
This  the  city  of  Oakland  has  done  by  the  enactment  of  the  other 
provisions  of  the  ordinance  in  question* 

"Without  extending  further  the  discussion  of  an  obvious  matter 
it  must  be  concluded  that  the  res^sons  assifpaed  in  the  (-ecisiona 
in  the  last  cited  oases  answer  in  the  negative  all  of  the  con- 
tentions made  in  support  of  the  validity  of  the  further  provi- 
sion relating  solely  to  •Houra,»  and  are  pertinent  end  compelling 
in  arriving  at  the  conclusion  that  that  section  of  the  ordinance 
is  an  unrejasonable  restriction  upon  the  rlrhts  of"  laundry  owners, 
operators  and  eBgloyees  in  the  city  o^  Oakland,  jg  in  violfation 
or  article  I.  section  15,  of  the  srate  Constitution  and  the  Four- 
teenth  Amendmont  to  the  rederal  Uonatitution,  deprives  the  peti- 
tioner, of*  his  libertjT  and  property  without  aue process  of  law 
and  denies  him  the  equal  protection  of  the  law**^ 

In  Yee  Gee  v»  San  I'ranciaco.  235  Fed*  757,  the  Uiiited  States  district 
mrt,  through  Judge  Van  P^leet,  enjoined  the  city  and  county  from  enforcing 
rovlalona  of  a  former  ordinance  prohibiting  laundering  operations  from 
(00  P*M*  to  7|00  A*M*  '-^'he  ootirt  stated  in  part  at  page  767  as  follows  t 

"Obviously,  in  view  of  the  other  featxiros  of  the  ordinance 
quoted  above,  the  only  menace  intended  to  be  met  by  this 
particular  regulation  is  dan-.er  from  fires.   But  to  say 
that  to  obviate  that  danger  it  is  roasonably  necessary  that 
the  hovirs  of  labor  in  such  an  Industry  b^  cui^ailed  to  the 
narrow  limits  prescribed,  and  the  business  necessarily  closed 
down,  and  that  throughout  the  entire  territory  wltliin  the 
corporate  limits  of  a  city  as  large  as  San  Francisco,  with 
its  not  infrequent  districts  of  partially  or  wholly  unoccupied 
blocks  and  lots,  urtiere  the  maintenance  of  a  lavmdry  could  give 
rise  to  no  conceivable  danger  to  the  public  from  such  source, 
is,  on  the  face  of  it,  to  state  an  absurdity*   It  would  be 
quite  as  reasonable  to  enact  that  by  reason  of  the  same  danger 
all  factories  and  industries  within  the  city  limits  employing 
fires  in  their  operation  should  be  subjected  to  the  same  res- 
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taur&nts,  eating  houses,  and  hotels.  In  the  kitchens  and 
dvellings  of  the  artisan  and  the  laborer  and  of  the  Inhabitants 
generally,  should  bo  limited  to  the  hotirs  between  7  o'clock 
in  the  norning  and  6  o'clock  In  the  evening." 


It  does  not  appear  that  a  7|00  P»M.  closing  requirement  leather  than 
6:00  P.M.  would  iAve  caused  these  courts  to  hold  valid  the  provisions  there 
declared  to  be  void.   In  the  case  of  In  re  V/onp:  Winr..  167  Cal.  109,  th« 
Supreme  Court  held  valid  a  San  Francisco  ordinance  prohibiting  only  the  con» 
duct  of  laundering  operations  from  6:00  P.M.  to  7:00  A.M.  The  t.tarks  case 
points  out  tlmt  the  Oakland  ordinance  wliich  the  court  declared  void" 'prohibit 
also  during  these  hours  the  keeping  open  of  the  establlslinont  as  well  as 
pick  up  and  delivery.   Judge  Van  Fleet  criticises  even  this  distinction.  An 
ordinance  which  would  prescribe  closing  hours  in  accordance  with  any  reason- 
able requirements  as  to  fire  risks  in  different  areas  and  wliioh  would  apply 
reasoimbly  and  without  distinction  to  all  businesses  liaving  comparabl*  fire 
risks  would  doubtless  be  held  valid  in  both  state  and  federal  courts. 
According  to  the  above  cases,  the  hour  prcrlsion  of  the  subject  ordinance 
would  be  held  Invalid  in  both  State  and  Federal  courts. 

As  to  Sunday  and  holiday  closing,  there  is  no  California  case  refer- 
ring specifically  to  the  laundry  business.  Iiowox'er  the  principles  of  the 
following  oases  should  govern. 

In  Ex  i>arte  Boehme.  12  C.  A.  2d  424,  an  Oakland  barber  convicted  of 
operating  more  than  six  days  por  week  contrary  to  ordinance  was  released 
on  the  ground  that  the  oirdinance  was  void. 

The  Court  said  In  part: 

'*Wbat  are  known  as  Sunday  laws  are  upheld,  against 
th»  objection  that  they  obstruct  the  constitutional  right 
to  freely  labor,  upon  the  ground  that  one  daj^  of  rest  in 
seven  is  necessary  for  the  good  health  of  the  community. 
That  ground,  however,  is  not  available, to  the  respondent 
in  the  present  case,  for  we  tiave  in  this  state  a  general 
statute  limiting  the  number  of  days  per  week  that  any  employ** 
may  work,  which  reads:  'Every  person  employed  In  any  occu- 
pation of  labor  shall  be  entitled  to  one  day's  rest  therefrom 
in  seven*  (Stats.  1895,  p.  54,  Sec.  1),  and  the  violation 
of  the  statute  is  made  a  misdemeanor.  The  petitioner  here^ 
howevor,  is  not  charged  with  such  a  violation;  and  it  is 
obvious  that  he  could  keep  his  establishment  open  every  day 
of  the  year  and  still  not  require  his  en^loyees  (if  any)  to 
work  more  than  six  days  a  week,  or  even  five.   It  seems 
apparent  to  ua  that  the  real  object  in  view  in  enacting 
subdivision  (J)  of  section  23  of  the  Barber  Shop  Law  ^as 
not  to  prescribe  one  day  of  x>est  in  seven  for  barbers,  but 
plainly  to  restrict  competition  among  the  owners  of  the 
shops.   Such  an  object  is  certainly  not  within  the  polico 
power  under  our  Constitution." 


Tl-.«  Supreme  Court  stated  in  In  re  3caranlno.  7  C&l.  2d  309,  311  as 
)llowa  t 

"The  measure  oannot  be  upheld  upon  the  theory  upon 
which  the  Sunday  laws  have  bean  upheld,  to  provide 
for  'a  periodical  cessation  of  labor  tending  to  the 
preservation  of  health  and  the  prc^otion  of  good 
aorals',  for  the  reason  that  this  measure  is  not 
general  in  its  operation  applying;  equally  to  all 
in  need  of  rest  and  recuperation,  but  extending  only 
to  barber  shop  owners  and  employees.^ 


It 


See  also  Peeae  v«  Lodi.  21  C.  A*  2d  651,  which  held  void  a  rather 
meral  but  discriminating  Sunday  dosing  law. 

I  do  not  believe  the  Sunday  closing  provision  in  the  subject  ordinance 
>uld  be  held  valid. 

Ho  court  decisions  have  been  found  bearing  directly  on  the  validity 
["  subdivisions  (e)  and  (g)  of  the  subject  ordinance.  There  inay  bo  facts 
lich  would  make  these  regulations  reasonable  for  the  protection  of  the 
ibllc,  but,  as  I  do  not  have  knowledge  of  them,  I  C€umot  express  an 
?inion  at  this  time  as  to  the  ^^alldity  of  these  provisions.  Pertiapa 
ae  provision  as  to  view  through  windows  may  be  supported  as  a  fire  re- 
flation, but  it  would  seem,  if  so,  that  it  would  rather  be  part  of  fire 
revention  legislation  of  broader  application.   If  either  regulation  is 
»  be  held  valid,  it  must  be  on  the  ground  that  it  has  a  reasonable  iH»la- 
Lon  to  the  public  safety,  health  or  welfare  and  is  not  discriminatory. 

Respectfully  submitted. 


CITY  ATTORNEY 


>!  Public  Buildings,  Lands 

and  City  Planning  Committee, 
Board  of  Supervisors 

Bi  The  Uayor 
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SUBJECT  I   MAILING  OP  CHECK  OF  ACCUMULATKti  CONTRIBtJTIONfi  COMSIPEHED 
AS  PAYMEUT  UNI>KR  RETIRlMEliT  BOARD  RESOLUTIOM. 

GantlasMiit 

This  vill  aoknowladga  raoelpt  of  jo\xr   raoant  raquaat  for 
an  opinion  aa  follows t 

"A  quastion  has  arisen  about  tha  status,  undar  tha 
Ratireaent  '^ystaai,  of  tha  daath  of  Matthav  M.  Murphy, 
anployad  unaar  limitad  tenure  as  a  kitchen  helper  at  tha 
Laguna  Honda  Home.  The  following  statements  are  subsdtted 
in  the  oaeat 

"1  -  Mr«  Murphy's  employment  by  the  City  and  County 
was  tarninated,  effective  h'-aj  20,  1946»  notice  being  re- 
ceived by  the  Retirement  System  on  May  24,  1946. 

"8  -  In  the  regular  course,  a  warrant  was  drawn  as 
of  .May  31,  1946,  In  refund  of  the  accumulated  contributions 
atanding  to  the  oredit  of  Mr.  I4urphy.   The  warrant  was 
mailed  from  this  office  on  June  14,  1946. 

"3  -  On  June  16,  1946,  ^r.  Iturphy  died,  and  his  relatives 
report  that  the  warrant  was  raeaived  on  June  17,  1946. 

"4  -  feotion  226,   Article  3,  Part  I,  of  tha  Municipal 
Coda,  aays  that  a  parson  ceases  to  be  a  member  of  the  Retire- 
ment System  "should  he  be  uaid  more  than  one-quarter  (i)  of 
his  aoouraulated  normnl  contributions." 

"6  -  The  following  paragraph  was  ineluded  in  a  resolution 
adopted  by  the  Retirement  Board  on  May  12,  1922,  and  appear- 
ing on  page  97  of  the  Board's  Minutes,  reference,  of  covu^se, 
being  to  tha  retirement  ordinanee  then  in  effect! 

BE  IT  FURTHER  RESOLVED,  that  tha  appearance  of  an 
employee's  name  on  a  roll  for  the  withdrawal  of  conrlbu- 
tions  and  the  traaamission  of  that  roll  to  the  Auditor, 
properly,  approved  by  the  President  and  Secretary,  with 
a  warrant  drawn  in  favor  of  that  employee  for  the  amowuit 
0  1  the  accumulated  contributions  standing  to  his  credit 
and  the  mailing  of  a  notice  to  the  employee  at  the  last 
address  on  file  in  the  office  of  the  Board  that  such 
warrant  has  been  drawn  and  may  be  secured  by  him  at  the 
Auditor's  office  and  that  his  membership  in  the  Retire- 
ment fyetem  has  been  terminated,  shall  be  deemod  to 
constitute  withdrawal  of  accumulated  ooiitrlbutions  under 
the  meaning  of  Ordinance  No.  5561  (new  series)  and  shall, 
therefore,  terminate  membership  of  the  employee  in  the 
Ban  Franoisoo  city  Employee^  Retirement  System. 


"6  -  Sootlon  261(b),  Artlcla  5,  P«rt  I,  of  th«  Muxiiolpal 
Code,  provide*  that  "upon  the  death  before  retlreinent<HHK)f  a 
meaiber"  white  in  the  city  service,  or  within  fouir  (4)  month* 
after  the  discontinuance  of  city  service,  or  while  physically 
or  mentally  incapacitated  for  performance  of  his  duty,  if  such 
incapacity  has  been  continuous  froa  discontinuance  of  city 
service,  the  Retirement  System  shall  be  liable  for  a  death 
benefit<Hi"H-and  such  death  benefit  shall  consist  of; 

1  -  His  accunulated  contributions,  and  in  addition 
thereto 

2  •  An  amount  eqvial  to  the  compensation  earnable 

by  him  during  the  six  )6)  months  isunediately  preceding 
his  death*a-»" 

"The  question  at  issue  in  thia   case  is  whether  Matthew 
M.  Murphy  had  been  paid  his  accumulated  contributions  prior 
to  death  and  therefore  had  ceased  to  be  a  meaber  of  the 
Retirement  System.   If  the  answer  is  in  the  negative,  his 
beneficiary  would  qualify  for  the  d eath  benefit  described 
in  item  6  above.   If,  however,  the  answer  is  in  the  affirma- 
tive, only  his  accumulated  contributions  would  be  reundable, 
and  the  amount  equal  to  compensation  oarnable  during  the  six 
months  ImtnodlRtely  preceding  death,  would  not  be  payable. 

"Yovur  opinion  la  requested  in  the  matter.  Your  opinion 
furnished  to  this  office  under  date  of  December  6,  1945,  re- 
ferred to  a  richt  of  election  given  to  retired  persons,  suad 
confiidered  "he  question  as  to  when  payment  of  a  retirement 
allowance  is  made*. 

OPINION 


It  would  appear  that  the  resolution  adopted  by  the  Retirement 
Board  on  May  12,  1922,  and  in  effect  ever  since  then,  is  controlling 
in  this  matter.   Under  this  resolution,  J-^r.  :.Iurphy»8  membership 
in  the  Retirement  System  terminated  when  the  warrnnt  was  drawn  in 
his  favor  in  refund  of  his  accumulated  contributions  and  mailed  to 
him  on  June  14,  1946. 

Here  Mr.  Murphy  died  on  June  16,  1946. 

The  warrant  having  been  mailed  to  him  on  June  14,  1946  under  the 
provisions  of  the  above  referred  to  resolution  of  the  Retirement  Board, 
his  membership  of  the  Retirement  Board  then  terminated  and  it  is 
considered  that  he  has  been  yaid  liis  accumulsted  contributions  prior 
to  his  death  on  June  16,  1946. 

Respectfully  submitted. 
To:   Retirement  Board  CITY  ATTORNEY 

nw 


^"joo 


January  15,  1947 


SUBJECT  1   REGULAR  DEATH  BENEFITS  PAYABLE  '/«HERE  MEJ^BER  RETIRES 
AT  AGfE  70,  UNDER  COMPULSORY  RETIREfENT,  AND  DIES 
WITHIN  50  DAYS  OF  COMPULSORY  RETIRE!:EMT  WIT t OUT 
HAVING  MADE  AN  ELECTION. 

Qantlamant 

Thla  will  aoknor ledge  receipt  of  your  recent  request  for  an 
opinion  as  follows: 

"A  question  has  risen  about  the  payment  of  a  death 
benefit  in  the  case  of  Joseph  J.  O'Brien,  who  died  on 
October  17,  1946.   The  facts  of  the  case  are  as  follows) 

"1  -  Joseph  J.  O'Brien  was  employed  as  a  painter  in 
the  Building  Repair  Bureau  of  the  Department  of  Public 
Morks. 

"2  -  He  was  a  member  of  the  Retirement  System  and 
attained  the  age  of  seventy  years  on  September  17,  1946, 
and  was  retired  under  the  compulsory  retirement  provisions 
in  section  165  (b)  of  the  Charter,  and  section  251, 
Article  5,  Part  I,  of  the  Municipal  Code. 

"5  -  On  July  51,  1946,  at  the  request  of  Mr.  O'Brien, 
quotations  were  furnished  to  him  which  outlined  the  optional 
modification  of  allowances,  as  set  forth  in  section  257, 
article  5,  part  I,  of  the  Municipal  Code. 

"4  -  On  September  6,  1946,  Mr.  O'Brien  was  advised  of 
the  effective  date  of  compulsory  retirement,  as  of  October 
1,  1946,  and  requested  to  appear  at  this  office  (room  215 
City  Hall)  for  the  purpose  of  signing  certain  documents  to 
meet  the  requirements  of  the  Department  upon  retiring  for 
service. 

"5  -  Mr.  O'Brien  did  not  comply  with  our  request,  and 
therefore  did  not  elect  an  option,  as  outlined  in  section 
257,  article  5,  Part  I,  of  the  Municipal  Code. 

"6  -  The  death  of  Mr.  O'Brien  made  it  impossible  for 
us  to  provide  payment  of  any  retirement  allowance  because 
the  first  payment  was  not  due  until  November  1,  1946. 

"You  are  requested  to  advise  this  office  whether  or  not 
the  regular  death  benefits  are  payable  in  this  case,  bearing 
in  mind  the  provisions  of  section  257,  article  5,  part  I, 
of  the  mujiicipal  code  which  states  as  follows: 

'Until  the  first  payment  on  account  of  any  retirement 
allowance  is  made,  and  subject  to  the  condition  that* 
if  the  said  retired  person  shall  die  within  thirty 
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daya  from  the  date  upon  which  said  election  is  made > 
then  the  said  election  Is  Toid  and  of  no  effect, 
and  the  death  shall  be  considered  as  that  of  a  member 
,         before  retirement, »««* 

"it  is  spoolfloally  brought  to  your  attention  that  no 
election  of  option  was  made  In  this  case,  and  we  are  there- 
fore In  doubt  as  to  whether  or  not  this  person  died  as  a 
member  of  the  Retirement  System,  or  whether  he  died  as  a 
retired  person.   Should  we,  under  the  Information,  pay  the 
re£;ular  death  benefits,  or  should  we  pay  the  six  months* 
salary,  plus  the  member's  contributions.  In  which  case  it 
would  be  considered  that  the  deceased  dlec  as  a  nember  of 
the  System.** 

OPINION 

Section  165(b)  of  the  Charter  provides  In  part  as  follows t 

**No  member  of  the  retirement  system  shall  be  retired, 
except  in  case  of  dlaablllty  incapacitating  him  for  the 
performance  of  his  duties,  unless  he  shall  have  attained 
the  age  of  sixty-two  years  and  completed  ten  years  of 
continuous  service,  but  retirement  shall  be  compulsory 
at  the  age  of  seventy  years.** 

Section  251,  Article  3,  Part  I  of  the  San  Pranolsoo  Uunlelpal 
Code  provides  in  part  as  follows: 

''Retirement  of  a  member  for  service  shall  be  made  by 
the  Retirement  Board  as  follows; 

"(a)  Each  member,  except  persons  who  have  become 
members  under  feotion  169  of  the  Charter,  who  has 
attained  the  age  of  seventy  (70)  years  at  the  time 
of  his  entrance  into  the  Retirement  System,  shall 
be  retired  forthwith,  and  each  member,  except 
persons  who  are  members  under  flection  169  of  the 
Charter,  in  city-service,  or  within  four  (4)  months 
after  discontinuance  of  city-service,  or  while 
physically  or  mentally  incapacitated  for  the  per- 
formance of  his  duty,  if  such  incapacity  has  been 
continuous  from  dls continuance  of  city-service,  who 
attains  the  age  of  seventy  (70)  years,  shall  be  re- 
tired on  the  first  day  of  the  calendar  month  next 
succeading  that  in  which  the  said  member  shall  have 
attained  the  age  of  seventy  (70)  years.** 

The  essential  facts,  as  above  related,  appear  to  be  that: 

1.   Joseph  J.  QiBrien  attained  70  years  of  age  on  September 
17,  1946. 
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2.  Bm   was  notified  on  September  6,  1946  that  the  effective 
date  of  his  oompulsory  retirement  was  October  1,  1946,  and,  was 
requested  therefore  to  call  at  the  Retirement  office  to  make  an 
election  of  option  under  which  the  Retirement  benefits  should  be 
paid  to  him. 

3.  He  died  on  October  17,  1946  without  having  made  an  election. 

4.  The  death  of  Mr.  0*Brlen  made  it  impossible  to  pxK>vide 
payment  of  any  retirement  allowance  because  the  first  payment  was 
not  due  until  November  1,  1946. 

The  question  involved  is  whether,  under  the  circumstances  above 
related,  Mr.  O^Brien  died  as  a  member  of  the  Retirement  System  or 
whether  he  died  as  a  retired  person. 

It  la  clear  from  Che  provisions  of  section  257,  Article  3, 
Part  I  of  the  San  Francisco  Mimlcipal  Code  that  if  a  retired  person 
dies  within  30  days  from  the  date  u) on  which  the  election  is  made 
then  the  election  la  void  and  of  no  effect,  and  the  death  is  con- 
sidered  as  that  of  a  member  before  retirement.   Here  iidr.  O'Brien 
died  within  17  days  of  the  effective  date  of  his  compulsory  retire- 
ment, but  he  had  made  no  election  theretofore.   Does  his  failure  to 
have  made  an  election  before  death  (even  tho  he  died  within  17 
days  of  the  effective  date  of  hia  compulsory  retirement)  prevent 
his  death  being  considered  as  that  of  a  member  before  retirement? 
Under  the  facts  of  this  case  I  believe  not. 

I  am  of  the  opinion  that  both  a  liberal  and  reasonable  inter* 
pretatlon  of  Section  257,  Article  3,  Part  I  of  the  San  rrancisoo 
Municipal  Code  must  be  given  in  this  matter,  and  such  an  interpre- 
tation would  call  for  the  conclusion  that  in  the  absence  of  an 
election  by  Mr.  O'Brien  the  effective  date  of  his  compulsory  retire- 
ment would  constitute  his  election  date.   Mr.  O'Rrien's  death  on 
6ctober  l7,  1946  being  within  30  days  of  election  date  (as  above 
calculated,  and  which  therefore  was  on  October  1,  1946)  would  call 
for  his  death  being  considered  as  that  of  a  member  Before  retirement 
and  the  payment  of  six  months  salary  plus  his  contributions. 

Hespeotfully  submitted 


CITY  ATTORNBY 
Tot  Retirement  Board 


HSM 


a? 


ol 


January  14,  1947. 


SUBJECTS  Dastiruotlon  of  Haoords 


Oentlaman: 


This  will  acknowl«dg«  receipt  of  yo\ir  recent  request  for 
an  opinion  as  follows i 

REwcUEST 

"The  office  of  the  Purchaser  of  Supplies  Is 
desirous  of  destroying  certain  useless  records  which 
have  accumulated  over  a  period  of  years. 

"Thei^  are  rovisions  contained  in  the  Polit- 
ical and  Lrovernment  Codes  on  the  subject  of  the  de- 
stzniction  of  records  and  there  is  a  fiirther  prorision 
designated  Section  328,  Part  I  of  the  San  Francisco 
Municipal  Code. 

"Vvill  you  be  good  enough  to  inform  rae  which 
provision  of  the  law  is  controlling  and  the  proper 
procedure  by  which  to  accomplish  tlrie  purpose  referred 
to," 


OPINION 


Section  328  of  Article  4,  Part  I  of  the  San  Francisco 
Municipal  Code  provides  for  the  destruction  of  useless  papers  as 
follows : 

"Pestinjction  of  Useless  Papers.  Any  depart- 
ment head  as  defined  in  Section  20  of  the  Charter  is 
authorised  to  destroy  or  otheznrise  dispose  of  useless 
papers  of  such  department  five  (5)  years  after  receipt 
thereof  and  after  they  have  served  their  purooae  and 
are  no  longer  required.  The  controller  shall  approve 
for  such  department  the  destruction  or  oreseirvation 
of  papers  relating  to  financial  matters.   The  City 
Attorney  shall  also  instruct  department  heads  on  de- 
struction of  papers  which  may  have  legal  significance. 
The  rtetirement  ooard  shall  supervise  the  destruction 
or  preservation  of  nayroll  checks,  time  cards,  etc., 
and  on  reqaest,  payrolls,  time  cards,  etc.,  shall  be 
delivered  to  said  Ketirement  Board," 

For  the  destruction  of  useless  "municipal**  papers,  the 
provisions  of  the  above  section  of  the  San  Francisco  Mvuiioipal 
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Cod*  apply,  T  h«  procttdur«  to  b«  followed  Is  very  elaarly  sat  forth 
th6z*aln» 

Tha  provisions  of  Sactlon  1225  of  tha  (iovazniment  Coda  ara 
as  follows* 

"Lastruetion  of  City  Raeords  No  Longar  Ra-- 
qulrad«  Unless  otherwise  nrovldad  by  law,  tne  haad 
of  any  city  department,  with  the  approval,  by  reso- 
lution, of  the  legislative  body  of  such  city  and  con- 
sent in  writing  of  its  city  attorney,  is  authorized 
to  destroy  or  otherwise  to  dispose  of  any  record  of 
such  city  under  his  charge  after  they  have  served 
their  purpose  and  are  no  longer  required. 

"Nothing  in  this  section  shall  be  deemed 
to  authorize  the  destzniotion  of  any  record  affecting 
the  title  to  real  property  or  liens  thereon,  the 
records  of  any  court,  any  record  required  to  be  kept 
by  State  statute  or  any  record  less  than  five  years 
old  or  the  minutes,  ordinances  or  resolutions  of 
the  legislative  body  of  the  city  or  of  any  board 
or  commission  thereof  •** 

The  above  quoted  provision  of  the  Government  Code,  in 
so  far  as  San  Francisco  is  presently  concerned,  only  applies  to 
state  affairs  being  carried  on  by  o\ir  local  officials. 

As  a  general  guide  to  be  followed,  it  might  be  said 
that  any  record  that  is  kept  pursuant  to  a  state  statute, or  where 
a  city  department  in  accumulating  records  is  acting  in  a  state 
matter,  such  records  may  only  be  destroyed  pursuant  to  the  author- 
ity granted  in  the  GroverBment  Coda;  whereas,  if  tlae  record  in 
question  is  made  in  the  ccnduct  of  a  pux>ely  municipal  affair, 
its  retention  or  destruction  is  governed  by  the  -provisions  of  our 
San  Francisco  Mviniolpal  Code. 

You  arc  thus  advised  in  connection  with  your  inquiry 
aa  presented. 

Respectfully  submitted. 


Purchaser  of  Supplies  CITY  ATTORNEY 


1^ 


/ 


January  15,  1947 

UBJECTi      NO  PiSE  lUY  Hli   CHARGED  FOR   LICENSING   NURSERIES, 

•ar  Sir 2 

This  will  acknowledge  receipt  of  your  request  for  fu2»ther  enllgjiten- 
ent  as  to  my  opinion  to  you  dated  October  4,  1946*  You  state  your  re- 
uest,  in  part,  as  follows: 

"Your  opinion  concludes,  'You  are  therefore  advised 
that  xmder  Section  102  of  the  ^>.gricultural  Code,  in  any 
ordinance  regulating  nurseries  no  fee  nay  be  charpod  for 
any  certification  required  for  nurseries.  This,  of  course, 
means  that  no  license  fee  may  be  exacted  in  such  case** 

"This  conclusion,  because  it  uses  the  word  'certification* 
does  not  seem  to  me  to  quite  answer  my  inquiry  as  to  whether 
by  ordinance  nurseries  in  the  city  and  county  may  be  licensed 
and  license  fees  prescribed  that  will  be  sufficient  to  cover 
the  cost  of  a  nursery  inspection  service* 

"Section  24  of  the  Charter  authorizes  the  lioard  of  Supervisora 
to  ref^late,  by  ordinance,  'the  issuance  and  revocation  of 
licenses  and  permits  •••  for  the  operation  of  usinesses  or 
privileges  which  affect  the  health,  fire  prevention,  firo 
fighting,  crime,  policing,  welfare  or  zoning  conditions  of 
or  in  the  City  and  Coxmty,  and  for  such  other  loatters  as  the 
Board  of  Supervisors  may  deem  advisable. <" 

"  •  •  •  Would  not  the  }3oai*d  of  Supervisors  therefore  have 
authority  to  enact  an  ordinance  requiring  conmer  ial  nurseries 
In  San  Francisco  to  be  inspoctod  and  licensed  for  the  protection 
of  home  gardens  and  public  parks  in  the  City  and  County  and 
to  pay  a  license  fee  sufficient  to  cover  the  cost  of  such  inspec- 
tion?" 


I 


OPINION 


Section  30  of  the  Agricultural  Code  provides  generally  as  to  tht 
aties  of  the  Department  of  Agrlotilttire,  as  follows  t 

"Du  ies  of  department,  generally.  The  department  shall 

promote  and  protect  the  agricultural  industry  of  the  State; 

prevent  fraud  and  deception  in  the  packing  or  labeling  or 

in  any  phase  of  the  marketing  of  agrioultxiral  products  governed 

by  this  code;  prevent  fraud  and  deception  in  the  labeling 

and  marketing  of  commodities,  f^overned  by  this  code,  sold 

to  producers  for  use  in  the  production  of  crops  in  accordance 

with  common  practices;  prevent  the  introduction  and  spread 

of  injxirious  insect  or  animal  pests,  plant  disease  and  noxious 

weeds  ;  execute  the  provisions  of  this  code  except  as  otherwise 
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provided;  and  may  distribute  suoh  Insects  as  are  useful 

In  reducing  the  cost  of  crop  production." 

Section  102  of  the  Agricultural  Code  provides  In  part  as  follows t 

"Sach  conralsaloner  Is  an  enforcing  officer  of  all  Jaws, 
rules  and  regulations  relative  to  the  preventing  of  the 
Introduction  Into,  or  the  spread  within  the  State  of 
pests,  and  as  to  such  activities  Is  under  the  supervision 
of  the  director*" 

It  would  thus  ai^pear  that  the  Department  of  Agriculture  has  unrertaken 
the  regulatory  Inspection  of  nurseries  within  the  State  —the  very  type 
of  regSatory  Inspection  whl  h  you  ask  whether  the  l^oard  of  Supervisors 
can  by  ordinance  also  supervise  and  exact  a  license  fee  therefor. 

under  the  term  of  the  prohibition  contained  in  Section  102  of  the 
Acrlcult^al  Code,  as  referred  to  In  my  opinion  to  you  of  October  4, 
1946   I  do  not  believe  that  tre  Board  of  Supervisors  can  oy  ordinance. 
In  attempting  to  regulate  nurseries,  require  the  payment  oi  e  license 
fee  for  suoh  inspection* 

Respectfully  submitted. 


CITY  ATTORNEY 


Tot  Chief  Administrative  officer 
cot  The  Mayor 

NSW 


^fo^ 


Jaxxuary  15,    1947 


SUBJECT:      CLAIM  FOR  DANAOES  AGAINST   THE  CITY  AND   COUNTY   OF   SAN 
I-TIANCISOO,    LIMITATION   OF   TIAil  AS   EFFECTED   BY  THE 
SOLDIERS  AND   SAILORS   RELIEF  ACT    OF   1940,    A3   AMENDED 
OCTOBER  7,    1942. 

D«ftr  Sin 

W«  hav«  your  request  for  opinion  as  follows: 

"On  December  31,  1946,  our  President  of  these 
United  states  officially  declared  the  ending  of  the 
war,  effective  as  of  12  o'clock  noon  of  that  day, 

"So  that  we  may  be  properly  advised  and  guided 
accordingly,  will  you  please  render  us  an  opinion 
relative  to  the  status  of  the  members  of  our  Armed 
Forces,  in  re:   Statutes  of  Limitations  for  filing 
of  Claims,  under  Charter  Section  87." 

OPINION 

I  refer  to  my  opinion  No.  S536  of  December  IS,  1945  wherein  I 
held  that  Section  87  of  the  Charter  comes  directly  within  the  scope 
of  Section  205  of  the  Soldiers  and  Sailors  Relief  Act  of  1940,  as 
amended  October  7,  1942  and  that  the  period  of  military  service  of 
any  individual  should  not  be  included  in  computing  the  60  day  period 
for  filing  of  a  claim  against  the  City  and  County  of  San  Francisco 
as  mentioned  in  Section  87  of  the  Charter. 

The  period  of  time  which  the  Soldiers  and  Sailors  Relief  Act 
will  continue  in  force  and  effect  is  to  be  found  in  Title  50,  United 
States  Code  Annotated,  Appendix,  Section  5a5,<H»*'*This  act  shall 
remain  in  force  vmtil  such  war  is  terminated  by  a  treaty  of  peace 
proclaimed  by  the  President,  and  6  months  thereafter". 

The  proclamation  of  the  President  of  the  United  States,  No.  2714 
of  the  Slst  day  of  December,  1946,  declared  that  a  state  of  war  still 
exists  but  that  hostilities  of  World  War  II  should  cease  as  of  12 
o'clock  noon  of  that  date.   As  yet  there  has  been  no  proclamation 
terminating  World  V.ar  II  by  a  treaty  of  peace  and  until  such  is  pro- 
claimed I  am  still  of  the  opinion  that  the  period  of  military  service 
of  any  individual  shall  not  be  included  in  computing  the  60  day  period 
mentioned  in  Section  87  of  the  Charter. 

Respectfully  submit ted» 

Tot   General  Claima  Agent  CITY  ATTORNEY 

Municipal  Railway 

JOMoB 

eei  Controller 
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p  January  Vt ,  1947 

SgBJBCTt      CAR  CHIKP  KNG INKER    HE  DETAILED  TO  HA VI?  CHARGE   OP   THE   BUREAU 
OP  FIRE   PRiiVIilJTION  AMD  PUBLIC   S/vPETY7 

Dear  Slrt 

This  win  acknowledge  receipt  of  your  requeat  for  an  opinion  on  the 
following  questional 

1)  Is  the  Fire  Prevention  Bureau  under  the  Chief  or  the 
Commission? 

2)  If  under  the  Coiamlsalon,  may  the  latter  make  an  order  maklna 
it  subject  to  the  Chief? 

0  P  I  N  I  0  H 
Section  38  of  the  Charter  provides  In  part  as  follows: 

"The  bureau  of  f lie  prevention  and  public  safety  under 
the  Jurisdiction  of  the  fire  coLimiaalon  is  hereby  established. 
The  commission  shall  detail  to  said  bureau  from  the  uniformed 
force  of  the  department  an  officer  to  have  chfirce  of  said 
I        bureau  and  such  other  personnel  as  it  may  ceem  necessary,  who 
will  be  paid  the  salary  or  salaries  for  their  respective 
ranks  in  the  fire  department , 

"The  fire  commission,  relative  to  permits  subject  to  Issuance 
or  revocation  by  the  chief  engineer  of  the  fire  department, 
shall,  by  regulation,  prescribe  such  duties  of  the  bureau 
of  fire  prevention  as  It  shall  deem  appropriate  ..•••. 

"An  appeal  and  advisory  board  is  hereby  created,  consisting 
of  the  chief  enelneer  of  the  fire  department,  who  shall  be 
the  chairman,  the  fire  marshal,  and  the  heads  of  the  bureau 
of  building  inspection  and  the  department  of  electricity,  and 
a  lay  member  to  be  appointed  by  the  mayor  for  a  four  year 
term  .••,," 

Answering  your  first  inquiry,  I  believe  the  above  Cliarter  ore  vis  ion 
Learly  places  the  Bureau  of  Fire  Prevention  and  Public  Safety  under  the 
irisdictlon  of  the  Fire  Commission. 

Answerinc  your  second  inquiry,  I  believe  that  the  Charter  impliedly 
recludes  the  appointment  of  the  chief  engineer  of  the  fire  department  as 
le  officer  to  have  charge  of  the  Bureau  of  Fire  Prevention  and  Public 
Lfety* 

»   Obviously,  the  chief  engineer  of  the  fire  department  is  the  "top"  man 
ttie  department,  next  to  the  Fire  Goramlsslon   ,  and  the  operation  and 
motioning  of  the  fire  department  is  "in  general  terms"  imder  his  direction 
id  supervision.  Here,  we  are  concerned  only  with  the  question  as  to  whether 


the  ohlef  engineer  of  the  fire  department.  In  addition  to  hla  general 
direction  of  the  fire  department  and  his  other  important  duties,  can  be 
detailed  as  the  "officer  to  have  charge"  of  the  Bureau  of  Kire  Prevention 
and  Public  Safety  under  the  terms  of  Section  38  of  the  Charter, 

It  will  be  noted  that  Section  58  of  the  Charter  provider  in  part  as 
follows  s 

"The  fire  commisalon,  relative  to  permits  subject  to  issuance 
or  revocation  by  the  chief  engineer  of  the  fire  department, 
shall,  by  regulation,  prescribe  such  duties  of  the  bureau 
of  fire  prevention  as  it  shall  deem  appropriate  •  •  •  •" 

Prom  the  indivldxxal  and  separate  references  to  the  chief  engineer 
and  the  bureau  of  fire  prevention,  as  above  quoted,  it  would  appear  ttet 
it  was  never  contemplated  that  the  "officer  to  have  charge" of  the  Bureau 
of  Fire  Pz>eventlon  wovild  be  the  ohlef  engineer* 

The  vej^y  next  paragraph  of  Section  38  of  the  Charter  creates  an 
appeal  and  advisory  board  authorized  to  hear  appeals  from  any  "act, 
determination  or  order"  of  the  Bureau  of  Fire  Prevention  and  Public  Safety, 
The  principal  member,  and  chairman  thereof,  is  the  chief  engineer  of  the 
fire  depaz*tment.   Certainly,  the  Cliarter  nevor  contemplated  iiavlng  the 
chief  engineer  acting  as  the  "officer  in  charge"  of  the  Bureau,  and  then 

l&lso  acting  as  a  member  and"clmirman"  of  the  appeal  and  advisory  board 

^to  hear  e4)peals  emanating  from  this  very  same  Buroau. 

For  these  reasons  I  believe  that  the  Charter  impliedly  precludes  the 
detailing  of  the  chief  onglneur  of  the  fire  department  as  the  "officer  to 
have  charge"  of  the  Buroau  of  Fire  Prevention  and  Public  Safety. 

Respectfully  submitted. 


CITY  ATTOENSY 


Tot  Commissioner  Sullivan 
Fire  Department 
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January  20,    1947 

Subject:     Sunday  PaBs«8  on  Munlelpul  Hallway, 
Daar  Slrt 

You  hay«  askad  th«  qieatlon.    Is   It  legal   to  iaauo 
•Sunday  passas  for  us*  on  the  Municipal  RullwayT 

QPDJIOS 

In  connection  witii  your  above  question,  on  June  6, 
1946  the  undersigned  submitted  an  opinion  to  you  in  which 
It  was  held  that  old  a^,e  pensioners  were  not  entitled  to 
reduced  street  railway  Tares.   The  theory  of  the  opinion  was 
that  this  class  of  persons  was  not  t^ranted  reduced  fares 
on  the  llunlcipal  Railway  prior  to  the  iiOth  day  of  September, 
1944  when  the  City  acquired  the  operative  propcities  of  the 
Market  Street  xiailway. 

On  November  7,  1946  an  opinion  was  ^iven  you  that 
veterans  over  eit^hteen  years  of  a^e  may  not  have  issued  to 
them  school  tickets  for  use  on  the  railway.   The  latter 
opinion  was  based  on  a  similar  reason  to  tliat  of  the  old 
age  pensioners,  and  in  both  instances  it  was  held  that 
neither  request  could  be  {^ranted  until  the  balance  of  the 
debt  due  the  Uarket  Street  Railway  Company  is  paid. 

Your  present  inquiry  aa  to  the  legality  of  the 
issuance  of  Sunday  Passes  is  governed  by  subdivision  (d).  Par.  5, 
of  Section  119.1  of  the  charter: 

"That  uniform  rates,  fares  and  charges, 
and  universal  transfer  privileges  shall  be  established 
and  maintained  by  the  commission  and  that  except  for 
school  children  and  other  special  cases  pursuant  to 
which  re^iuced  or  free  transportation  now  exists  in 
accordance  with  the  existing  practice  of  the  municipal 
railway,  the  regulur  fare  for  transportation  of  passenoSrs 
on  said  unified  street  railway  system  shall  not  be  less 
than  7  cents  pur  passenger  until  the  purchase  price 
of  said  operative  properties  shall  have  been  paid  in 
full  as  horeln  provided;  and  provided,  however,  that 
said  fares  shall  not  be  Increased  in  excess  of  7 
cents  per  passenger  except  in  accordance  with  the 
procedure  of  section  loO  of  the  charter;" 

'Hie  subdivision  above  quoted  was  carried  into  the  contract 
for  the  purcoase  of  tlie  operative  props  rties  entered  into  between 
the  City  and  the  Market  Street  hallway  Company  on  September  14, 
1944.   ilie  answer  to  youx'  question  ia  therefore  a  factual  one: 
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If  it  wag  the  practice  of  the  Municipal  Railway  In  ;,ept«iab«r, 
1944  to  provide  and  sell  Sunday  Paaaeo  /ouare  prlvlletved  to 
do  ao;  If  not,  /ou  may  not  do  so  as  sucli  passes  obviously 
would  provide  rides  at  less  tlxan  7  cents  per  passenger.   This 
you  raay  not  do,  as  It  would  violate  the  tenae  of  Section  119.1 
of  the  charter  and  the  contract  between  the  Clt^'  and  the  Uarket 
Street  iiallway  Coxapany. 

^ours  truly, 
JOHN  J.  0»T0013i;,  City  Attorney 

By 

DION  K.  HOUl 
Public  Utilities  Counsel 

Tot 

Manager  of  Utilities 
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Janiiary  21,  1947 

SUBJECT }   SFPEOTIVE  MTE  OP  aARB/^aE  COLI£CTZON  ORDIMANCS  4181. 

Oentlement 

This  office  la  In  reoaipt  of  your  request  for  an  opinion  aa 
follows  t 

"This  office  Is  receiving  numerous  Inquiries  as  to  the 
effective  date  of  Bill  4259,  Ordinance  4181  (Series  of  1939), 
an  initiative  ordinance  amending  the  Initiative  ordinance  adopt- 
ed by  the  electors  on  November  8,  1932,  Regulating  Refuse  Col- 
lection and  Disposal,  which  was  approved  by  t  he  electorate  on 
November  5,  1946* 

"This  office  will  appreciate  receiving  from  you  an  official 
•xpz*ession  as  to  the  effective  data  of  said  amendment •" 

OPINION 

Section  174  of  the  Charter  provides  that  the  general  laws  of  the 
State  respecting  initiative  measures  shall  be  applicable  to  the  City 
and  County  except  as  otherwise  provided  in  the  Charter  or  by  ordinance. 
The  only  section  of  the  Charter  regarding  the  effective  date  of  ordi- 
nances is  Section  16  which  pertains  only  to  ordinances  passed  by  the 
Board  of  Supervisors* 

Therefore,  we  must  look  to  the  Elections  Code  of  the  State  of 
California,  Section  1617  thereof  provides  that  Initiative  Ordinances 
shall  be  effective  ten  days  after  the  vote  is  declared  by  the  Board 
of  Supervisors*  Resolution  6056  (Series  of  1939)  approving  the  oanvasa 
of  votes  cast  at  the  General  Election  held  November  6,  1946,  was  ap* 
proved  on  December  5,  1946. 

It  is  therefore  my  opinion  that  the  effective  date  of  Bill  4259 » 
Ordinance  4181  (Series  of  1939)  is  December  14,  1946* 

Re8x>eotfully  subauitted^ 

CITY  ATTORNEY. 
Tot  Board  of  Supervisors 
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.  January  21,  1947 

SUBJECT!   TREATMBNT  TO  BE  ACCORDED  BY  DEPARTMEMT  OF  PUBLIC  HEALTH 

RE:  CHRISTIAN  SCIENTISTS 
Dear  Slri 

This  will  aoknowlodge  receipt  of  your  requeat  for  an  opinion  as 
follows : 

"Two  elderly  women,  Mrs.  Marlon  Campbell  and  Hrs«  Beatrice 
Vrooxnan,  estimated  to  be  about  60  yecira  of  age,  both  of 
1930  Cough  Street,  were  brou£;;ht  into  Central  i^mergency  Hos- 
pital from  this  neighborhood  at  9:33  this  morning  as  a  re- 
sult of  a  telephone  call  for  an  ambulance. 

"In  Mrs.  Campbell's  case  there  were  multiple  lacerations 
of  tho  skull  and  the  possibility  of  a  fracture  of  the  s.:ull« 
In  Mrs.  Vrooman's  case  there  were  multiple  lacerations  of 
the  scalp  and  a  possible  fracture  of  the  left  forearm.  Both 
patients  were  conscious  when  seen  by  the  physician  In  atten- 
dance* 

"A  lir*  B*  V.  Von  Senden  living  In  the  vicinity  came  to  Cen- 
tx«l  Emergency  Hospital  and  Identified  himself  as  a  Christian 
Soience  Practitioner  from  the  Christian  Science  Home  at 
2700-18th  Avenue.   Objections  were  made  by  Mr.  Von  Senden  as 
'  to  first  aid  measures  to  stop  bleeding,  the  statome.it  being 

that  *no  poisons  should  >>e  put  on  the  wounds'.  The  wovmds 
however  were  dressed  with  consent  and  the  bleeding  presxunably 
controlled.  The  Christian  Science  practitioner  desired  to 
take  over  these  oases,  there  being  no  relatives  that  we  could 
locate  at  that  moment.  He  stated  that  he  wished  to  take  them 
to  the  Christian  Science  Heat  Home  and  that  he  had  a  right  to 
treat  them  In  accordance  with  their  religious  beliefs* 

"This  matter  was  farther  discussed  with  the  police  who  held 
them  pending  Investigation  by  the  District  Attorney's  office* 
Because  of  the  clrcutrtstances  surroimding  these  cases,  there 
being  police  and  District  Attorney's  InveatlKatlons.  and  be- 
cause of  the  type  of  Injuries,  the  Director  of  Public  Health 
offered  every  facility  of  the  5an  Francisco  Hospital  for  their 
care*  This  was  not  only  offered  to  everyone  Involved  but  also 
to  Mr.  James  Vincent,  the  public  relations  representative  of 
the  Christian  Science  Church*  Mr*  Vincent  called  my  attention 
to  the  fact  that  there  should  be  no  Interference  with  the 
Christian  Soience  practitioner  In  the  performance  of  Uhelr 
calling*  The  patients  were  released  to  the  Christian  Science 
practitioner  and  to  the  Christian  Science  Rest  Hcxoe,  written 
release  being  obtained*  The  writer  ac^ln   told  Mr*  Vincent 
that  he  would  be  very  clad  to  offer  every  facility  of  the 
San  Francisco  Hospital  and  the  Department  of  Public  Health 
I         for  their  treatment  and  hospitalization* 

"Later,  Mr*  Harding  MoGulre  of  the  District  Attorney's  office 
telephoned  as  to  the  possible  responsibility  of  the  dty 
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aooordlngly*  Tim  patients,  however,  had  been  released  and 
the  matter  vaa  Airther  discussed  with  Mr*  Dion  Holm  of  the 
City  Attorneys  Office. 

,     "The  point  the  writer  Is  raising  isj 

"Is  It  possible  that  we  can  enforco  the  matter  of  treatment 
and  care  of  patients  of  tills  religion  and  refuse  to  turn 
•uoh  cases  over  to  a  Christian  Science  practitioner? 

"m  other  words,  what  are  the  rights  of  the  rirector  of 
Public  Health  or  the  1  epartment  of  Public  Health  under  these 
circumstances  (a)  as  to  treatment  and  (b)  as  to  hospitalization 
in  our  Institutions  without  consent,  accordingly. 

"It  is  my  further  understanding  that  this  matter  was  discussed 
by  Mr.  Harding  McGuire  of  the  Liatrlct  Attorney's  office  with 
Mr.  James  Vincent  and  with  the  attorney  for  the  Cliristian 
Science  Church. 

"I  further  advised  Mr.  Vincent  thyt  because  of  the  refusal 
of  care  in  the  San  Franciaoo  Jlosoltal,  x-raya,  etc.  and  the 
visible  type  of  Injiires,  that  some  physician  or  surgeon  be 
obtained  to  follow  these  cases  tlirough  to  some  ultimate  con- 
clusion, and  the  available  family  members  notified. 

"Finally,  we  were  pleaded  to  be  of  additional  assistance  by 
transporting  these  patients  by  ambulance  to  the  Christian 
Science  Rest  Home." 

OPINION 

You  ask  what  are  ttie  rights  of  the  Director  of  Public  Health  or  the 
Department  of  Public  Health  in  connection  with  (a)  the  treatment  of  patients, 
and  (b)  the  hospitalization  of  patients  who  come  or  are  brought  to  the 
lepartment  of  Public  Health  for  attention,  and  wheire  a  C^Jistian  Science 
practitioner  voices  objections  to  the  treatment  or  care  that  is  contem- 
plated to  be  given  the  patient? 

In  answer  to  your  inquiries  I  would  advise  you  as  follows i 

Render  such  caz^  and  treatment  as  you  belie-v«  reasonable  medical 
Judgment  wotild  direct  unless  you  are  directed  otherwise  by  the  patient 
himself,  or  by  the  mother  or  father  of  the  patient  if  the  patient  l>e  a 
child. 

Respectfully  submitted, 

CITY  ATTORNEY 
To I  Director  of  Publlo 
I    Health 
ttW 

cc:  TABrooks 


JaniiAry  23«  1947 
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SUbJikOTt      S^LF-INSUitAMOfi  }Si  CITY  AMD  OOU^TY  AOAIMST  LJABILirY  i^OR 
MSaLIQMCE  OR  CAHiOiBSSNESS   OF   ITS  HOSPITAL  S'ilAFF  MSlCaSRS 
ASD  £UPLOX&£S, 

I>oar  Sirs 

You  have  requested  an  opinion  as  to  wliether  the  City  and  County 
ean  legally  aot  as  an  insurer  as  to  liability  for  negligence  or  oare- 
lessness  of  physicians,  surgeons,  dentists,  interns  and  other  persons 
rendering  such  service  in  the  conduct  of  the  City  and  Coixnty  hospitals* 

OPINION 

Section  1956  of  the  Government  Code  of  California  pxwivides  as 
follows ( 

•IKSURAWE  OP  OFFICEIiS  AGAINST  LIABILITY:   CiiARGIiJO 
FREUIUU,  The  State,  school  districts,  counties, 
and  municipalities  may  insure  their  officers,  in- 
eluding  officers  as  defined  in  Article  2,  against 
any  liability,  other  than  a  liability  which  ciay  be 
insured  against  undsr  the  provisions  of  Division  4 
of  the  Labor  Code^  Hot   Injuries  or  damagob  result- 
ing from  their  negliKenoe  or  carelessness  during 
the  oourse  of  their  service  or  employment  and  for 
t!he  inijluries  or  damages  resulting  from  the  dangerous 
or  defective  condition  of  public  property,  including 
public  property  as  defined  in  Article  2,  and  due  to 
their  alleged  negligence  or  carelessness,  either  by 
self- insurance  or  in  any  Insurer  authorized  to  trans- 
aot  such  insurenoe  in  the  State.  The  premium  for  the 
insuranoe  is  a  pxroper  charge  against  the  Treasury  of 
the  State,  school  district,  ooimty  of  mimioipality." 

You  will  note  that  this  section  is  a  codification  in  an  amended 
form  of  a  portion  of  the  claims  statute  of  1951. 

As  amended,  it  includes  general  negligence,  as  well  as  negligence 
In  respeot  to  a  dangerous  or  defective  condition  of  public  property. 
It  expressly  includes  also  self-insurance.  The  word  "officers",  as 
used  in  this  section,  includes 

"any  deputy,  assistant,  agent  or  employee  of  the  State, 
a  school  district,  co^onty  or  municipality  acting  with- 
in the  scope  of  liis  of  floe,  agency  or  employment." 
(Sec.  1980  (c)  Government  Code). 

The  exclusion  contained  in  Division  4  of  the  Labor  Code  refers 
only  to  liabilities  arising  voider  the  Workmen's  Compensation  Aot. 


Urid*r  Section  1956,  the  City  and  County  !■  authorlstd  to  act 
as  Inaurer  for  the  purpose  stated  In  your  Inquiry,   I  understand 
that  the  State  Director  of  Finance  coimraenoed  a  survey  in  J-9**^© 
ascertain  whether  self-insurence  was  preferable  for  purposes  nfliloli 
aiay  be  of  interest  in  your  problem  from  an  aaministrative  •tandpolnt, 

Respectfully  submitted^ 


CITY  ATTORNET, 


To:  Chief  Adadnistrative  Officer 

cc:  Board  of  Supervisors,  Public 
iiealth  and  Welfare  Comiuittee. 
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January  23 «   1947 

SUBJECT:     RS  CI£ARINO  TIl'LB  TO  HUNTIWOTON  SQUARE  WHICH  WOULD  PERMIT 
TIIE  CONSTRUCIION  OP  AN  UNDERGROUMD  GARAGE. 

Gentlem«nt 

This  office  is  in  recsipt  of  your  request  for  an  opinion  which 
reads  as  follows i 

"At  a  recent  meeting  of  the  Committee  on  Public 
Buildings,  Lends  axid  City  Planning,  it  was  disclosed 
by  Mr,  Jerry  Linares,  Executive  Secretary  of  the  Park 
Coramission,  that  opinion  was  received  from  yo\jr  office 
to  the  effect  that  the  title  to  Himtington  Square  could 
not  be  cleared  to  enable  the  city  to  permit  the  constzMc- 
tion  of  an  undercround  garage  on  that  location,  either 
by  the  city  or  by  private  capital* 

"The  Committee  is  desirous  of  ascertaining  whether  ac- 
tion can  be  taken  either  by  the  city,  state  or  federal 
government  that  would  clear  the  title  and  permit  the 
construction  of  the  vmderground  garage* 

"The  Ooasnittee  would  be  pleased  to  have  your  reply  at 
yoxip  convenience." 

0  P  I  H  I  0  I 

This  office  rendered  an  oplziion  \uider  date  of  December  2,  19M 
numbered  5883  to  the  effect  tlvst  Mra*  Arabella  D*  Hxmtington  placed 
certain  restrictions  in  the  provisions  of  the  grant  to  the  City  and 
County  of  San  Pi^anciaco  of  the  property  known  as  Huntington  Square. 
These  restrictions  prohibit  the  subsurface  area  of  Huntington  Park 
from  being  used  for  the  construction  and  operation  of  a  garage*  As 
the  opinion  pointed  out,  the  City  and  County  of  ran  ironcisco  is  sub- 
ject to  any  restriction  which  Mrs,  Huntington  incorporated  in  her 
grant*  Should  the  City  and  County  fail  to  comply  with  the  reservations 
placed  in  the  grant  Mrs.  Huntington  expressly  provided  the  property 
would  revert  to  the  "grantor,  her  heirs,  executors,  administrators  or 
assigns"* 

You  are  therefore  advised  that  the  City  and  County  of  San  Francisco 
is  subject  to  the  express  tex%is  of  the  gmnt  and  there  Is  no  action  which 
could  be  taken  by  the  city,  state  or  federal  govemmont  which  wovild  per- 
mit the  construction  of  an  undergroxind  garage  and  thus  obviate  the  re- 
servations placed  in  the  grant  by  Mrs,  Huntington. 

Respectfully  siJ^mitted, 

To  I  Board  of  Supervisors  CITY  ATTORNEY 

cc iTABrooks 

RJB 
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January  87,    1947 

SUBJECT  X      1.      EFFECTIVE  DATE  OF  Al-ENDED  SECTION  5«   OF  CHARTER 

«.      USE   OF   EMEROKNCY  ORDINANCE   AND  EMEiiOENCY  RESFRVE 
FUiJX)  FOR   CREATIOS  OF    '"OSlrlONS    IN   FIHli   rS?AT?'^v,?|Tifp, 

Daar  Sir: 

You  havo  requested  an  opinion  as  follows: 

OPINION 

Question:  What  is  the  effective  date  of  Section  36  of  the  Charter 
as  last  a/»6udiod  so  far  as  the  shorter  hours  ax*e  ooncernedT 

Answer;  The  effective  date  of  the  amendment  for  all  purooses 
except  aalarj   Increas&is  Is  the  date  of  the  fllLng  In  the  office  of 
the  Secretary  of  btate  of  tlie  concurrent  resolution  of  the  Lagisla- 
ture  appjrovlng  Charter  A»endn>ent  No.  4.   (Gov.  Code  i-ec.  9602.)  This 
date  la  January  7,  1947,   Operation  for  all  each  purposes  should 
conform  to  the  terms  of  the  law  as  amended  from  the  beginning  of  the 
following  day. 

Question:   If  the  effective  date  is  prior  to  the  close  of  the  cur- 
rent fiscal  yoar,  can  the  additional  positions  be  created  by  using 
money  froa  the  Saergenoy  Reserve  Fund  and  by  emergency  ordlnanoe? 
(Additional  positions  In  the  following  clases  are  to  be  created: 
Asst.  Chief  of  Department;  Battalion  CMef;  Captain;  Lieutenant; 
Fireiaan;  Lieutenant,  Salvage  Coi'ps;  Fireman,  Salvaj^fe  Corps;  Pilot 
of  Fire  Ri^ata;  Marine  Engineer;  i4arlne  Fireman  and  Chief  Operator.) 

Answer t  Appropriations  may  be  made  from  the  emergency  reserve 
fund  for  additional  positions  which  may  be  neoes8ai»y  for  the  uniter- 
rupted  operation  of  the  Fire  Department  in  conforinlty  with  the  law 
as  anended.  The  department  should  not  violata  the  provisions  that  no 
officer  or  maanber  shall  be  reqiiired  to  work  more  than  130  hours  in 
and  15  day  period  nor  should  it  interrupt  its  operations  even  oartially 
to  an  oxtont  prohibiting  operations  reasonably  neeeasary  for  the  con- 
tinuation of  efficient  departmental  service  which  concerns  protection 
of  the  lives  and  property  of  the  city.   It  is  proper  to  ap:.;roprtato 
from  the  emergency  reserve  Tond  to  avoid  tliese  continirencles. 

here  is  a  question  of  public  officers  involved,  however,  in 
the  use  of  an  emergency  ordinance  for  tula  purpose. 

Section  1  of  Article  IV  of  the  State  Constitution  prohibits  the 
use  of  urgency  ineasures  for  the  "creating  or  abolishing  any  office  or 
changing  the  salary,  toraa  or  duties  of  any  orricer."  This  provision 
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has  b««n  h«ld  to  apply  to  a  police  captain  to  prohibit  tho  creation 
of  such  an  office  by  an  emergency  appropriation  ordinance  of  the 
city  and  county.  Bpc>mn  y,    Boyd»  33  C,  A.  2d  416.   The  question  arises 
as  to  whether  this  prohibition  applies  in  the  present  instance. 

If  the  question  presented  is  merely  one  of  withdrawal  of  funds 
for  the  purpose  from  the  emergency  reserve  fund,  since  an  emergency 
does  exist,  the  fvmds  may  be  so  appropriated  in  accordance  with 
Section  79  of  the  Charter. 

If  the  question  presented  is  also  one  of  the  method  of  passage 
as  an  urgency  measure,  then  it  is  necessary  to  determine  whether 
any  of  the  positions  to  be  created  are  public  offices. 

It  has  been  held  that  a  fireman  is  not  a  public  officer.  This 
is  placed  on  the  ground  that  he  does  not  exercise  a  oortion  of  the 
sovereign  power. 

"It  clearly  appears,  as  we  think,  that  the  firemen^ 
other  than  the  chief,  employed  by  the  council  under  the 
ordinance  of  June  23,  1897,  are  not  public  officers.   They 
have  no  control  of  the  fire  department,  nor  of  any  of  its 
property,  for  any  purpose,  other  than  to  use  it  in  the 
extinguishment  of  fires  whenever  the  occasion  requires. 
They  are  subject  on  all  occasions,  and  in  whatever  they  do 
in  the  course  of  their  employment,  to  the  diwection  and 
control  of  tne  chief  of  tiie  department  .{Hi'^Henoe  they  are 
simply  persons  in  the  employment  of  the  fire  department, 
and  are  not  publio  officers  of  any  kind." 

State  ex  rel.  v.  Jennini;s  (Ohio)  49  N.  E.  404 

The  conclusion  here  is  borne  out  by  Sections  660  and  662  of  the 
San  Francisco  Fire  Code  requiring  membere  of  the  Fire  iJepartment  de- 
tailed to  theatres  to  notify  police  officers  of  violations  of  law 
observed  by  them  rnther  than  to  act  as  peace  officers  themselves, 

I  note  that  offices  of  Assistant  Chief  of  Department,  Battalion 
Chief,  Captain  and  Ideutenant  are  to  be  created  in  the  Fire  Depart- 
ment.  If  these  officers  exercise  substantially  a  portion  of  the 
sovereiijn  power  they  are  to  be  regarded  as  public  officers;  otherwise 
as  departmental  officers  only. 

In  this  regard,  uhe  exercise  of  police  pow  er  provided  in 
Section  36  of  the  Charter  would  seem  to  be  in  point.   It  is  as  follows t 

"The  chief  of  department,  or  in  his  absence  any 
assistant  chief  of  department,  gc*  in  their  abaenee  any 


#s 


battalion  chief  In  oharge»  may,  dixrlng  a  oonf lagratlon, 
oauae  to  be  cut  down  or  otherwlae  remove  any  buildings 
cratruoturea  for  the  purpose  of  checking  the  progress  of 
such  conflagration." 

It  will  be  obaeryed  that  this  Is  an  emergency  power  to  be 
exercised  only  In  the  eyent  of  conflagration.   Hence  It  can  hardly 
be  taken  as  a  norm  to  determine  what  a  Judicial  conclusion  would 
be  as  to  whether  departmental  officers  of  the  Fire  department 
are  public  officers.   It  would  seem  conservatlyet  howeyer,  to  pass 
the  appropriation  ordinance  with  two  readings  and  In  regula  r  fons 
not  only  to  create  the  position  of  Assistant  Chief  of  Department, 
but  also  the  position  of  Battalion  Chief.   In  other  oases,  the 
ordinance  may  be  passed  as  an  emergency  measxire.  If  neeessary  to 
aooompllsh  the  required  purpose. 

Respectfully  submitted. 


CITY  ATTORNEY 
Tot  Controller 
WW 
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January  28,  1947 

SUBJECT  I   PLANNING  COMMISSION  ACTION  APPROVED  BY  "RBSOLOTION" 
OP  BOARD  OP  SOTKR VISORS, 

Oeni':lomeni 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  follows i 

*Por  the  edification  of  the  v^oamiittee  on  Public 
Buildings,  Lands  and  City  Planning,  I  would  appreciate 
an  opinion  from  you  with  respect  to  the  provisions 
of  Section  117  of  the  Cliarter  relating  to  set-back 
lines. 

"Query:  When  the  City  Planning  Commission  on  its 
own  motion  recommends  the  establishment  of  set-back 
lines  and  so  transmits  its  desires  to  the  Board  of 
Supervisors  in  the  form  of  a  resolution,  is  it  in- 
cumbent upon  the  Board  of  Supervisors  to  adopt  said 
recoBBonendations  of  the  City  Planning  Commission  through 
the  medium  of  a  x^solution  by  the  i^oard  or  is  an  or- 
dinance required  to  effectuate  such  concurrence? 

"Your  reply  is  respectfully  awaited." 

OPINION 

That  portion  of  Section  117  of  the  Charter  here  involved  is  as 
follows; 

"  •  •  •  that  the  supervisors,  by  not  less  than  two 
thirds  vote,  may  disapprove  the  action  of  the  com- 
mission, provided,  however,  that  any  change  in  zoning, 
classification  or  building  set-back  lines  made  by  the 
comaission  on  its  own  motion  shall  require  approval 
of  the  supervisors  by  a  two  thirds  vote;  •  •  •  •" 

You  are  advised,  in  answer  to  your  inquiry,  that  the  board  of 
supervisors  would  indicate  its  approval  of  the  action  of  the  City 
Planning  Coimnission  by  the  passage  of  a  "resolution"  to  this  effecti 

Respectfully  submitted, 

CITY  ATTORNEY 
To  I  Boax>d  of  Supervisors 
CO  I  The  Mayor 

MSW 
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January  28,   1947 

SUflJECTi      HIOHT  SHIFT  WORK  OF  AUTO  JiACHINISTS   WITH  REGARD  TO 
RATE   OP   PAY. 

0«ntl«iatn: 

I  am  in  r«o«ipt   of  yow  r«qu»8t  for  &a  opinion  as  follows t 

"Undsr  data   of  AueTust  22,   1946,   you  advisad  us   In  refarvnoa 
to  tim   Interpretation  of  the  meaning-  of   the   piiresa    'rata   of 
pay*  aa  used  In  aectlon  151«3.     The  question  there  was 
whether  the  provlalona   of  the  Auto  Mechanics*   contract, 
walch  provides  for  eight   paid  holidays,   should  be  accepted 
as  a  basis  for  caloulatln/^  tho  pay  of  these  employees   in  the 
olty  and  county  service.      You  ruled  that  the   concnlsslon  need 
not   take   Into  account  this   provision  of  the  contract  as   it 
dealt  with  working  condltiona  rather  than  rate   of  pay. 

'*A  question  has  now  arlaen  regarding;  this   same  contract  whieh 
provides  for  a  premium  pay  over  and  above  basic  rate   of  pay 
for  nli^ht   shift  work.      We  believe  that  you  have   in  your  files 
a  copy  of  this   contract  and  we  will  appreciate  receivinij  from 
you  your  opinion  as  to  wiwtiier  under  section  lbl.3  of  the 
criarter  the   city  must  pay  the  same  differential  as   provided 
in  this  contract   to  niunicipal  eciployees  en^a^jed  on  niijht 
shifts. 

"mfill  you  kindly  fo3rward  a  copy  of  your  opinion  to  the  Board 
of  Supervisors  for  their   infornuitlon,  as  the  limtter  of  fixing! 
waf^e  scales  for  certain  crafts.    Including  Auto  Machinist,    is 
now  before  the  iioard  of  Supervisors   puraviant   to  the  provisions 
of  section  151.3  of  the   charter  as  now  amended." 

Q  P   I  N   I  0  W 

The  first  paragraph  of  Section  151.3  of  the  Charter  reads  as 
follows: 

"Notwithstanding  any  of   the  provisions   of   section  151  or  any 
other  previa ions   of   this  charter,   whenever  any  groups   op 
crafts  establish  s^  rate   of  pay  for  such  fjroups   or  crafts 
ti:irou^h  collective  bargaining  agreetnents  with  employers  em- 
ploying such  groups   or  crafts,    and  such  rate   la  reco^;nised 
and  paid  throu^ihout   the    industry  and  the  establishnents  em- 
ploying such  groups   or  crafts    in  San  Frarcisco,    and   the   civil 
service  commission  sl^iall  certify  that  such  rate   is  generally 
prevailing  for  such  n^^oups  or  crafts   in  private  employment   in 
San  Francisco  pursuant   to  collective  bar^;ainint;  a^;reoinents, 
the  boez>d  of  supervisors  snail  nave  the   power  and  it  shall  be 
Its  duty  to  fix  such  rate  of  pay  aa  ooffipensations  for  such 
^Toups  and  crafts  eu^a^eld  in  the  city  and  county  service.     The 
rate   of  pay  so  fixed  by  the  board   of  supervisors  shall  be  de- 
termlned  on  the  basis   of  rates   of  pay  certified  by  the  civil 
service   commission  on  or  prior   to  April   1st   of  each  year  and 
shall  be  effective   July   1st  following;:   provided,    that   the  civil 


"s«rvlo«  eoomlaBloQ  shall  r«Yl«w  all  suob  *gx*««aients  as  of 
July  1st   of  aaoh  j—r  and  eartlfy  to  tb«  boar<&  of  superTlaorB 
on  or  before  t.-je  tecond  Lioodaj  of  July  any  neodif ioatlona   in 
rates  of  pay  establlauad  ti>ex^under  for  such  orafts   or  e^rcups 
as  herTIn  providstl*     Tne  board  of  supc-rYlsors  slAll  triereupon 
revisa  the  rates   of  pay  for  such  crafts   csr  groups  aocordln^jly 
and  the   sale!  ro vised  rstes   of  pay  so  fixed  snail  be  effective 
froB  July  1st  of  tba  f isoal  year  in  vhich  the  said  reYisions 
are  detez'mined*'' 

It  should  be  noted  from  the  fore^^oinc:  para^iraph  of  Saetlon  151.3 
that  the  first  part   of  this   para«;raph  deals  sit!:!  one  sin.jle  rate  of 
pay.     Tl>ere    is   no  refereriCe   to    -qpo   than  one  rate   of  p«y  until   towards 
the  end  of  the  paragraph  vn*^re  tsI  ias  beer,  definitely  used  to 

supplant  the  sin^^ular*     F*roci  a   ^  .    ^_.^;   of  this  para^'raph  of  Seotion 
1&1.3,    one   liust  come   to  the  coaclosion  that  the  Charter  trtLs»rm  imA  in 
mind  a  sin^:le  rate  of  pay  lor  each  f^roup  or  craft}    in  otiaer  words,    th« 
Ci'Mrter  fraruors  undoubtedly  had   in  siizKl  a  basic  rate  of  pay*     This 
definition  of  rate  of  pay  is   entirely  consistent  with  tha  fact  that 
if  the  first    r>ara;^'raph  of  oootion  161«3  concerned   more   than  one  rate 
of   pay  of  a  (^roup  or  craft,    there  would  be  the  utmost  confusion  and 
ehaos   in  the  City  and  County  fiosncial  str\xtare  because   of  the  tsany 
groups  and  orafts  with  which  the  City  and  Covu.ty  is  concerned.     There 
is  no  doubt  but   that  at  the   time  wr^en  this   part   of   section  151.3  was 
passed  by  the  board  of  Sijipervisors,   the   Board  Lad  in  aind  that  there 
was  a  distinction  between  a  basic  rate  of  pay  and  presiOM  pay  and 
undovibtedly  the  voters  concurred  in  the  view  of  the  bokrd  of  Super- 
Yisors.     liad  there  been  any  intention  to  nAke  the  rate  of  pay  c:o  be- 
yond a  basic  rate,    this  would  hSYO  been  stated  in  the  proYision  and, 
in  this   connection,    it  ziiust  be  noted  that,   while  the  City  and  County 
of  3an  Francisco  accepts  tiie  rate  of  pay  of  a  group  or  craft,    it 
definitely  uooa  not  accept  tne  colioctiYe  barjaininj  a^reeoent,   as  a 
waole,   of  any  c^o^P  ^^  craft.     The  seotion  InYolYed  here   is  restricted 
entirely  to  a  single  rate  of  pay.     Viewed   in  tnlB   li.ht,   thera  is  no 
sjibicuity  in  the   section  and  th9z>efeT«   there  is  no  naad  to  invoke  any 
rules   of  statutory  construction. 

In  Yiew  of  the  foretjoing,  I  am  of  the  opinion  that  the  City  and 
County  is  not  required  by  Section  151*3  to  pay  a  percentage  over  and 
above  tcie  basic  rate  of  pay  fixed  in  the  Automotive  ^'achinists*  Con- 
tract whsn  th»  employee  does  ni^jht  shift  work  since  adding  a  percentage 
to  the  basis  rate  wisen  ni^.ht  shift  work  is  done  would  have  the  effect 
of  establishing  an  additional  rate  of  pay  over,  above  and  beyond  tba 
basie  rata. 

I  have  carefully  read  the  collective  barj^ainin^  anx*aeaient  of  tha 
automotiva  machinists  snd,  while  the  lariruaje  of  this  St-n^emsnt  baa 
BO  bearing  upon  this   opinion,    I  desire  to  call  attoi.tion  to  tha  faet 
that   In  para(^aph  Second  of  the  ajreessent,   refers   '        -    -mde  to  tha 
basic  rate  of  pay  and  that   in  the  subsequent  pa:-  of  tixe  sjree- 

meat,   reference   is   inade  to  additional  poroentaKOe   qvst  and  above  the 


#1. 


bAsic  ratft  oororXit^j  dlffttrent  oondltluna,   wLJ.eh  lndioat«a  that   th« 
aaktrs   of  tha  ac;z*e«ment  had  in  mind  tcio  distinotlon  batman  tha 
baaic  rata   of  pay  and  preialum  pAy* 

Raapaetfully  aubmJLttad, 


CITY  ATTORISr 

TO}     Civil  Sepvlea  Coomilaalon 
001     Board  of  suparviaoira 
1A]> 
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January  28,   1&47 


SUBJECT  I      PARITY   PA^    '"       ^•"'^iCTION  WITH  El'T"   "^^  '  r    OP  TvTARiOiT  :  '- '"-7 
RAILWAY  0  liAD   N':^  COMi'.  JE  YEAR   OF 

PFilOR   TO   ....   L    ...... u  .?  AS    LILirTED   Tt.>,.T>j:>   r^iiPLOYEES    BY   ^j.^i. 

Gentlemen: 

This   cfi'lce  Is   in  rticelj^t   of  your  request  for  «n  opinion  as  rollowei 

"The   :'iinlclpp.l   Htllv/'iy   la   wov  prepax'ins   sv.pple3i«ntal    li.va» 
rolls  wliifch  are   lntend«ci  to  aojust  to  parity  the  pay   of  a 
nuffiJ:.©r  of  former  es^loyees   of  tlie  Market  f;treet  Railway 
Company  who,    on  September  29,   1944,   had  had  less  than  one 
year  of  servlee  with  eald  coTipHny  "out  were  oont1.nu«<!l   In  the 
service   of   the  iiunlolpal  hallway  aftor  oonsolldatlon,   either 
under  ©tnergency  or  limited  tenure  f^ppolntriiant.     li^   have  been 
assured  that  any  :«arket   street  Railway  Company  service  as 
was   had  by  the  employees  iwrein  undar  aiacusslon  was   In  tha 
same  position  In  which  the  rospeotive  employees  were  en^^&gad 
In  the   service   of  the   City  «ftor  conaolidatlon;   and,    that 
t):i3re  was  no   interruption  in  the   services    of  the  ernployees 
aforesaid  wi^-sn  the  City  acquired  control  of  the  :,:arket  Street 
Railway  Company   jroparties, 

"In  connection  with  the  foregoing,  your  attention  Is  directed 
to  the  provlalons  of  the  Salary  Gtandardlaatlon  tardlnance  and 
the  Amvaal  Salary    )rdinai--oes . 

"For  your   Information  there   Is  attached  hex^to  a   copy  of  a 
letter  detad   October  10,    1946,   addrespeC  by  tbo   Civil   Survlee 
ConjEilst^ion  to  the  :^anager   of  Utilities,   which  sugi^ests   the 
preparation  of  supplej-eutal  tlae   rolls  as  first   hereinabove 
mentioned, 

"Will  ycm  please  furnish  via  with  an  Opinion  as   to  whether  or 
not  the  Controller  may  legally  laaue  his   warrants   in  payaont 
of   the   proposed  adjuata-ents   of  pay,   which  adjustojonts,   for 
the  purpose   of  deter-ninin^;  the   salary  or  wage  to  which  the 
aforesaid  foraiar  employees   of  the  -;arket  Street  Hallway  Com- 
pany are  entitled,    give  credit  and   conaideratlon  to  continuous 
sarvica  with  said  Company   Imraadlataly  prior  to  September  29, 
1344,    in  the   aarne  -nanner  as   service  with  tlia  City  and  Cotinty 
of  San  t-Tancisco." 

0  p  I  :i  I  0  H 

Section  6  of  the   Mayor's    Proclamation  of  August  21,   1944,   reads  as 

iws  t 


follows  I 
It 


6.  That  for  the  p^jirpose  of  obt^lrln^  tb«  necessary  emploiy«MI 
to  operate   the  combined  properties   cf   the   /.municipal  Railway 

and  the  .usrket  .:tr9st  TiiVw^-j  CaT-ipc-ny  asid  t.;  th^-^oby  /^oet  the 
existing  emergency,  all  employees  cf  said  j.tarket  Street  Rail- 
way CoTipany  enga^^ed   in  the   oporatini;   of  street   «ers,   buses   or 
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trolley  coftohet,    or  •ncaged  in  the  repair,    corxcUtionlnj 
or  cloanir^,    S'jrvicl!!^   or  znaintalnint;  of  street  cars,   buses 
or   trollay  coachoa,    or   oparating,    servicint;   or  laairitulnixig 
thi   uuooasary   eqaipnont  &ukx  facilities  for  the   operation, 
ropair,   condltlonin^r  or  oleaninL^,    servicing   or  ajainLaiziln^i 
atroot   cars,    buao?   or  trolley  coacues  and  other   optirutlve 
equip noat  and   facilities,    includlnfj   traces,    irires,    conduits 
and  all  ^ppurtenancoi?   of  said  '.larkot  iitreet   Railway  Company 
8he.ll  be   paid  the   santo   conrpanaacion  as    is   aow   paid  to  ea- 
plo:y<ioa   of  the   .mnlRlpal  RaliwHy  lor  like  sor-vice,   and  that 
the   seniority  of  said  employees  with  trie   Market  itreot   uail- 
w&j  Co-apary  shall  be  the  basis  for  their  compensation  and 
seniority  with  the  City  and  County   in  so  far  &3  ru^vs   tnd 
componsfltion  are   concerned,    that   is   to  aa^   tiiat  aarvloa  with 
the  iiarket  Street   Railway  Company   aiiail  oe  a«..jjusd  service 
with  tlio   City  and  County  in  determining  runs  and  compensation 
under  the  coraponaations   fixed  for  like  sarvlue  with  the  City 
and  County." 

An  examlxiatlon  of  this  para.^^raph  disoloaea  timt   It  was   Intetxied 

to  give  .'ormer  employees   of  the   ^larket  Street  x\ail*ay  Cci.pany,   w.:-0 
had  not   completed  a  year  of  service  with  the  i,:arket  Street  Railway 
Company  before  anterin^';   the   service  or  the  City  t^nd  Oour.tj,    the   st^ae 
rate  of  pay  as  given  to  the  for-ner  .••larket  Street  Railway  Conipany 
employees  who  wex^  blanketed   Into  the  City  and  County  servioe* 

Ik  view  of  paragraph  6,    it;    is   my  opinion  that   the  Controller  .Tfiy 
legally    'asue  Me  ??Rrrants    in  payment   of   the   proposed  adjustments   of 
pay  nentloned  In  yotir  request. 

Respectfully  submitted. 


CITY  ATTOHTv^IT 

To:  Controller 
WAD 


J 


January  29,   X947 

Subj«ot«     C«i*tirieatlon  by  Civil  Service  Conmilsalon 
ol'  Groups  or  craTta  under  section  151.5 
Buat  be  accepted  by  Supei'vlacr  a . 

G«atl«MMlt 

xou  have  asked  IT  t  he  Do&rd  or  aapervlsors  may  fix 
hi^er  rates  of  pay  than  those  found  to  b  e  prevailing  by  the 
Civil  bervloe  Comudsslon  for  tlio  hereinafter  aontloned  city 
eanployees.  In  view  of  the  recently  enacted  amended  section 
151  .S  of  the  chfU'ter. 

The  employees  af fee ted  ar«: 


/  v» 


Classification 

Pi»esent 
Pay 

^12 

l;*te  certified 
by  Couiolsslon 

^?15 

Hate   Kequested 
by  Union 

1153     Auto  Mechanic 

|;13.50 

1154     Auto  Machinist 

15 

14 

14.50 

M55     Foren&n  /iuto 
Machinist 

14 

15.40 

16.85 

1160     Auto  Pender  and 
Body  Worker 

15 

14 

14.60 

J166  Swlteh  Repairman 

9 

«* 

10.60 

J160  ifaok  Vk' elder 

9 

- 

10.50 

OPINION 

The  civil  Tvervloe  Commission  advised  that  there  are 
existing  baroalnlnc  agreements  with  employers  employing  the 
crafts  M55,  £{54,  Iii55  and  M60  that  apply  to  firms  operatin^^  their 
own  repair  shops  in  wiach  the  firms*  equipment  is  repaired  and 
they  pay  the  wages  stated  by  the  union.  This  i^roup  oonqprises 
some  750-1000  employees,  whereas  there  Is  another  bargaining 
a^eement  with  eiuplo/ees  under  wliich  some  5000  are  engaged  and 
pay  under  these  a(.::reements  at  the  rates  certified  by  the  Civil 
Service  Comtiiission. 

Ihe  civil  ^^ervice  GoBiaission  cortifies  there  are  no 
bargaining  a^^reemento  between  the  olAssifications  J156  and  Jl60 
and  that  it  knows  of  no  rates  of  pay  in  private  employment.  I'he 
comi-.ission  also  points  out  that  it  reoo^izea  that  an  inequity 
arises  in  view  of  the  rates  certified  by  the  commission  for  the 
classification  J152,  which  includes  iTackmen.  StAu   inequity 
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th«  •ommlsslon  a  tates  will  be  corrected  In  the  new  Salary 
standardisation  sohedulea  that  will  be  effective  this  coming 
JUly, 

There  are  many  other  craft  a  I  am  advised  that  will 
likewise  be  inequitably  dealt  with  until  the  positions  are 
standardized  and  their  pay  set  out  as  of  July  1»  1947. 

section  151,3  of  the  charter  as  sjaended  at  the  last 
election  provides  In  partt 

"Notwlthstandini^  any  of  the  provisions  of  section 
151  or  any  other  provisions  of  Chis  charter,  whenever 
any  groups  or  crafts  establish  a  rate  of  pay  for  such 
£,roup3  or  crafts  throu^li  collective  bargaining  a^^^i^ee- 
xoents  with  employers  etoployln^  such  £:,roup8  or  crafts, 
and  such  rate  is  recognized  and  ^aid  tarouj^^out  the 

Industry  and  the  establishtaenta  employing  aucJi  L^ro^-^pg 
iza  in   lian  .  Tanciscb.  and  tke  civil  s  eirvice 


conuisslon  aliall  certify  that  such  rate  Is  generally 

"in  private  em- 
oollective 


prevailing,  for  auch  ^^roups  or  crafts  ^ 

ployment  In  Uan  Francisco  pursuant  to 

bargaining  agreements,  the  boaz>d  of  a  apex- visors  shall 

have  the  power  and  it  slxall  be  its  duty  to  fix  such  rate 

of  pay  as  compensations  for  such  e>x*oup8  and  craf ta 

engaged  in  the  city  and  county  service. 

«  «  « 

•nvithin  thirty  days  after  the  ratification  of 
this  amendment,    the  i^oard  of  'Supervisors  shall  fix 
wage   schedules  for  the  fiscal  year  1946->1947  for  the 
crafts  and  groups   subject   to  the  provisions  of   this 
seetion  and  which  wage   scheoules  shall  be  effective 
commencing  July  1,   1946." 

The  last  quoted  parag^raph  makes  it  incumbent  upon 
the  Board  of  Suporvisors   to  fix  wage  schedules  retiroactive   to 
July  1,   1946  for   the  crafts  and  groups  subject  to   the  section 
partially  quoted,     'rhis  is  to  be  done   Inaucordanoe   >/lth  col- 
lective bargaining  a.^re«aents  with  saaployers  in  aan  I'ranclsco* 
*'and  the  civil  service  coimilsslon  shall  certify   that  such 
rate  is  generally  prevullin,    lor  such  t> roups  or  crafts  in 
private  employment  in  3an  i'ranoisco  pu.  suont   to  colJectlve 
bargaining  ai^reements,  «  a  ■»." 

'Baja  important  part  of   the  quoted  language  is  that   the 
Civil  Service  CoomiisBion  alxall  first  certify   that  the  agreements 
exist  and  the  wages  S6t  forth  are  £,  enerally  px>evalling  and  paid 
by  the  employers  in  San  r''ranclaco. 

It  is  quite  true  from  the  facts  sutBaitted  that  a  large 


group  or  •nployees  in  the  il  claaairioatlon  enjoy  the  ratea 
•peeifled  by  the  union  but  it  is  to  b  e  noted  that  tlila  ^jroup 
is  in  the  xainority,  oonalstini:  of  1000,  and  5000  are  paid 
50  cents  a  day  leas.   It  ai>peara  that  the  Civil  oeiyice  Com- 
al aalon  considered  the  leaaer  aun  aa  "generally  preyalllnt" 
for  thia  pa.  tlcular  fc;roup  in  private  amployment.  Had  the 
commlaalon  oertirled  the  wagea  paid  the  minority  group  aa  the 
prevallln^s  wage  you  would  have  been  bound  by  thla  eertlTlcatlon. 

In   view  of  t  he  certification  made  by  the  Civil  service 
Ceaanl salon,  it  la  my  opinion  uhat  under  aection  151. £  of  the 
oharter  you  are  without  power  to  change  the  certification  and 
Increase  the  wagea  aa  you  Indicated. 

VftMt  has  been  a  aid  la  not  to  be  construed  too  literally, 
for  If  It  were  established  i;hat  the  Civil  iiervice  Comyisslon 
failed  to  consider  the  bar£;ttinin^.  aoreementa  described  In  aection 
161.3,  or  if  iu  were  eatabliahed  tiuit  the  coxa;::! salon  acted  arbi- 
trarily or  capriciously,  and  by  this  I  mean  If  It  were  to  a  et  a 
aaXary  for  auto  meolianica  at  a  rate  of  ;5  per  day  and  It  were 
eonaaonly  known  that  this  was  palpably  erroneoua,  you  would  not 
be  bound  by  the  certification  of  the  Civil  .'Service  Conaalaslon. 
But  aa  it  ims  the  power  under  the  aection  referred  to  to  determine 
the  tenaa  oi"  collective  bai'i:;ainlng  a^reementa,  and  eo  lon^  aa  It 
reaaonably  perforaa  this  function  and  certlflea  «h«t  Is  the  generally 
prevailing  wage  paid  In  uan  .  rtmcisoo  in  private  employment  to 
groups  or  crafts,  you  are  bound  to  follow  Ita  eertifloatlon. 

It  Is  pointed  out  to  you  that  your  dutlea  under  section 
151.5  are  far  more  circuruscribed  than  the  authority  granted  you 
in  section  151  of  the  oiiarter,  aa  in  the   latter  section  it  is 
provided  "the  boaz>d  of  supervisors  may  approve,  amend  or  reject 
the  sohedule  of  coapenaations  proposed  by  the  civil  aervice 
eoBmilaalon)''.   HO  auch  latitude  la  granted  under  section  151.5, 
and  In  point  of  fact  the  section  statea  "notwithstanding  any 
or  the  provisions  of  section  151  or  any  other  px«vlslons  of  this 
charter  <t  «  *."  the  prooedure  determining  the  rate  of  pay  shall 
be  aa  outlined  In  thla  opinion. 

in   conolualon  you  are  advlaed  that  you  are  bound  by  the 
certification  made  by  the  Civil  Service  ComnJLaaion. 

Respectfully  submitted, 

JOIIN  J.   0*TOUI£ 
City  Attorney 
To 

Finance  Committee  of   the 
Board  of  Supervlaora 


DRH 


M'l 


February  4,  1947 

SUBJECT!   NO  MORE  THAU  36  YEARS  OP  SERVICE  MY  BE  TAKEN  INTO 
ACCOUNT  UNliiR  SUBDIVISION  (B)  OF  SECTION  166.2  OP 
THB  CHARTER. 


Gent 1 omen { 

This  will  acknowledge  receipt  of  your  recent  request  for  an  opinion 
>llows  2 


aa  follows} 


"As  you  know,  proposed  section  165»2,  changlnc  the  retire- 
ment status  of  miscellaneous  officers  and  employees  of  the 
City  and  County,  was  approved  by  the  eloctorate  on  November 
5,  1946*   It  does  not  become  a  part  of  the  Charter  until  the 
legislature  ratifies  it,  which  probably  will  be  in  January, 
1947,  and  the  provisions  of  the  section  do  not  bea>me  effective 
until  Jtily  1,  1947. 

"At  the  present  time,  however,  we  are  being  asked  to  quote 
the  approximate  benefits  which  individuals  will  receive  under 
the  proposed  section.  We  feel  that  quotations  cannot  be  made 
with  confidence  imtil  certain  provisions  of  the  section  are 
interpreted,  honce  the  following  statements  are  submitted  to 
yout 

"  1  -  The  next  to  the  last  sentence  in  subdivision  {H)(l) 
z>eads  J 

"•Provided  further  that  the  member's  contribution  under 
this  section  and  the  city's  contribution  on  his  account 
•hall  cease  after  thirty-six  yea^rs  of  credited  service.* 

"  2  -  The  first  sentence  in  subdivision  (H)  opens  with  the 
sentence  reading: 

"'All  payments  provided  under  this  section  shall  be  made 
from  funds  derived  from  the  following  sources,  plus  interest 
earned  on  said  funds i* 

and  then  follows  the  parapx^phs  which  set  out  the  different 
sources  of  funds,  including  iiaragraph  (1)  from  which  the 
sentence  in  item  1  above,  was  quoted. 

"  3  -  The  thix^  sentence  in  subdivision  (B)  reads t 

"•A  BMmber  retired  after  reaching  the  age  of  sixty  years 
shall  receive  a  service  jretirement  allowance  at  the  rate 
of  1-2/3  per  cent  of  said  averace  final  compensation,  for 
each  year  of  service'* 

"In  this  provision  there  is  no  limit  on  the  number  of  years 
of  service  to  be  included  in  tlie  calculation  of  the  benefit. 
In  spite  of  the  fact  that  the  quoted  sentence  from  subdivision 
(H)(1)  limits  contributions  from  both  the  city  and  the  member. 


to  thirty-six  yoars  of  service • 

"  4  -  Subdivision  (H)  which  seta  forth  the  sources  of  fu«ls 
to  support  the  bonsfita  under  the  proposed  section,  does  not 
»     contain  any  other  source  from  which  the  benefits  can  be  paid, 
althovigh  paragraph  5  of  that  subdivision  requires  of  the  city 
such  amounts  as  may  be  necessary  when  added  to  the  contributions 
refeiTed  to  In  the  other  paragraphs,  to  provide  the  benefits 
under  the  section,  -^-pparently,  the  limitation  in  the  quoted 
sentence  from  paragraph  (1),  under  which  the  member's  contri- 
butions und  tne  city's  contributions  on  hie  accovmt  would  be 
terminated,  applies  to  the  contributions  required  uwier  para- 
graph 5* 

"You  are  requested  to  advise  the  Retirement  Board  as  to  whether 
more  than  thirty-six  years  of  service  are  to  bo  taken  into 
account  under  subdivision  (3)  of  section  165.2,  in  determining 
the  benefit  of  a  member  retiring  for  service*" 

OPINION 

Subdivision  (B)  of  section  165«2  of  the  charter  provides  in  part  aa 
follows: 

^  *A  member  retired  after  reaching  the  age  of  sixty  years 

ahall  receive  a  service  retirement  allowance  at  the  rate 
of  1-2/3  per  cent  of  said  average  final  compensation,  for 
each  year  of  service," 

Subsectiona  (1)  and  (5)  of  subdivision  (H)  of  section  165,2  of  the 
charter  provides  in  part  as  follows t 

"(H)  All  payments  under  this  section  sliall  be  made 
from  funds  derived  from  the  following  sources,  plus 
interest  earned  on  said  funds t 

"(I)....,,,,  Provided  further  that  the  member's 
contribution  iinder  this  section  and  the  city's  contribution 
on  his  account  shall  cease  after  thirty-six  years  of  credited 
service.  •  •  ,  • 

"(5)  The  city  and  county  shall  contribute  to  the  retirement 
system  such  amounts  as  may  be  necessary,  when  added  to  the 
contribution  referred  to  in  the  preceding  pera;'raphs  of  this 
siibsection  (H),  to  provide  the  benefits  payable  under  this 
section." 

You  ask  whether  more  than  thirty-six  years  of  service  are  to  be  taken 
into  account  under  subdivision  (B)  of  section  16S.2  of  the  charter  in  de- 
termining the  benefits  of  a  member  retiring  lor  service? 

All  of  the  subdivisions  of  section  lo5«2  of  the  ohairter  must  be  road 
together  in  order  to  arrive  at  the  proper  interpretation  to  be  given  to 


#3 

this  charter  provision.  Any  such  anAlysla  makes  It  clear  that  this  cl»rter 
provision  not  only  Intended  to  specify  the  retirement  benefits  to  be  accordi 
to  the  miscellaneous  officers  and  employees  of  the  city,  but  also  to  pro- 
vide how  the  funds  were  to  be  collected  to  pay  for  these  benefits  and  how 
payments  were  to  be  made. 

Payments,  it  is  stated,  were  to  be  made  from  the  funda  derived  from 
the  sources  related.   Provision  is  then  made  lor  tho  contributions  to  be 
made  by  the  member  of  the  system  here  concerned  and  by  the  city.   It  is 
distinctly  stated  that  "the  member's  contribution  under  this  section  and 
the  city* s  contribution  on  this  account  shall  ceane  after  thirty-six  years 
of  credited  service,"  

In  view  of  the  fact  that  payments  were  to  be  made  only  out  of  the  fundi 
derived  from  the  sources  listed,  and  all  payments  from  these  sources  would 
cease  after  thlrty-slx  years  of  credited  service,  it  must  follow  that  no 
more  than  thirty-six  years  of  service  may  be  taken  into  account  under  sub- 
division (B)  of  section  165.2  of  the  charter  in  determining  the  benefits 
of  a  member  retiring  for  service.  Any  other  interpretations  would  result 
in  certain  members  receiving  ooneflts  for  which  neither  they,  nor  the  city- 
had  been  called  upon  to  make  contributions,  and  would  further  do  violence 
to  the  very  specific  requirement  of  subsection  (il)  that  "all  payments  pro- 
vided under  this  section  shall  be  made  from  funds  derived  from  the  follow- 
ing sources,  plus  interest  on  said  funds." 

You  are  therefore  advised  that  no  more  than  thirty-six  years  of  servlo< 
may  be  taken  into  account  under  subdivision  (B)  of  section  165.2  of  the 
charter  In  determining  the  benefits  of  a  member  retiring  for  service. 

Respectfully  sutaltted. 


Cn'Y  ATTORNEY 


To:  Retirement  Board 
NSW 


February  15,  1947 


^Vi 


SUBJBCTt      lAMlHATRD  BkFOY  OIASS  FOR  STREET   CARS   IN  IWPBRORMN 
^SRVI0B« 

XVwuf  Sir: 

ThlB  orfioe  is  in  receipt  of  your  request  for  an  opinion  as 
follows I 

"I  aa  advised  that  Section  6964,  Ohapter  5,  Part  2  of  the 
Safety  Section  of  the  Labor  Code  provides  as  follows i 

"On  and  after  September  1,  1946,  all 
street  c&rs  and  interurban  service 
must  be  equipped  with  laminated  safety 
glass." 

"Will  you  please  advise  whether  or  not  our  operations  into 
San  liateo  County  come  under  the  provisions  of  this  law«^ 


OPINION 


by  the  General  Laws  of  1941,  Chapter  292,  subparagrapii  l,  page 
1455,  various  aafety  devices  were  joade  mandatory  with  respect  to  the 
operation  of  interurban  elecfcrlo  oar  service.  This  statute  has  been 
incorporated  with  partiotOar  pertinence  to  your  inquiry  in  Sections 
6955,  6954  and  6956  of  the  Labor  Code.  Section  3954  reads i 

"On  and  after  the  first  day  of  Septembor,  1946,  it 
shall  bo  unla-^ful  to  operate  an/  electric  oar  in 
interurban  service  or  any  electric  locociotlve  whieh 
is  not  so  equipped  with  laminated  safety  glass." 

Section  6955  states  the  manner  in  which  electric  cars  shall  be 
equipped  and  reads i 

"Any  electric  oar  operated  in  interurban  service 
and  any  electric  locomotive  s}iall  be  equipped 
exclusively  with  laminated  safety  glass  in  the 
oompartment  of  the  motonnan  or  engineer,  or  if 
there  is  no  compartment,  tiie  vfludow  ix\   front  of 
the  motonnan  slriall  be  so  equipped,  «." 

Section  6956  states  the  penalty  for  violation  of  this  statute 
and  reads t 

"Any  common  carrier  violating  Sections  G353  and 
6964  is  guilty  of  a  ^lisdemeanor  for  each  violation. 


punlahabl*  by  a  fin*  of  not  lesa  than  ona  hundred 
dollars  ($100)  for  saol^i  offonse.  Each  day  tPiat 
any  •laotrlo  oar  la  operated  in  Intarurbem  servioa 
or  that  any  •leotrlo  locomotive  la  operated,  la  a 
separate  oTrenae." 

I  wli)h  to  advise  you  that  In  Interpreting*  this  atatiite  the  opera* 
tlon  of  nny  street  oar  In  Inteznarbau  servloe^  after  1  September ,  1946, 
not  equipped  with  laminated  safety  glass  In  the  roanner  preaorlbed.  Is 
tinlawful  and  In  violation  of  the  statute* 

Respectfully  submitted^ 

JOHM  J.  0» TOOLE, 
CI'i'Y  kTiOli^^I. 


Public  utilities  Counsel 


To:  Manager  of  I^illtles 


•8- 


^1'T 


F*bpu«P7  19,  19i7. 

SUBJECT}  Publication  of  Bmargtaey  Ordinances. 

Oantlamenx 

I  haya  your  lattap  undar  data  of  Fabi^xary  7,  1947,  raadlng  as 


followat 


RECJEST 


"v/lll  you  please  give  raa  your  Information  and  ad- 
vice In  the  following  lioattersi 

1.  For  many  years  the  practice  In  this  office 
has  been  to  proof-read  those  matters  requiired 
by  Charter  to  be  published,  after  such  oubll- 
catlona  have  been  made  In  tlie  office  newspaper. 
On  those  occasions  when  error  has  been  foiuid  In 
the  matter  published,  a  republication  has  been 
had,  the  cost  of  which  has  been  borne  either  by 
the  City  or  the  official  newspaper,  depending 
upon  which  of  the  two  were  responsible  for  the 
error,  will  you  please  give  me  your  opinion 

as  to  the  legality  and  advisability  of  the 
practice  referred  to,   (In  Los  Angeles,  proof- 
reading is  done  before  publication) 

8*     In  this  sams  connection.  Section  13  of  the 

Charter  provides!   'l^inergency  ordinances  shall 
be  published  Imroediately  on  passage.'   Asstuaing 
that  your  advice  should  be  to  the  effect  that 
pxx>of -reading  should  be  accoraplishad  before 
publication,  how  would  that  practice  be  affect- 
ed by  the  quoted  charter  r'Z^vlalon  and  what  is 
aeant  by  the  term  •  immediately' ? 

2,  There  is  presently  pending  before  the  Judiciary 
Committee  of  the  ;3oard  of  Supervisors  a  Bill  en- 
titled: 'Regulating  the  construction,  erection, 
enlargement,  raising,  alteration,  repair,  removal, 
maintenance,  use  and  height  of  buildings,  regulat- 
ing character  and  use  of  .^terials  In  and  for 
buildings;  establishing  fire  limits,  and  repeal- 
ing all  ordinances  and  sections  of  the  ban  Fran- 
cisco Municipal  Code  in  conflict  with  this  ordi- 
nance* 

This  is  the  proposed  new  Pulldlng  Ordinance  or 


#2 


Cod*  and,  in  draft,  consists  of  approximately 
400  oagaa  of  typawrltten  material,  single  space, 
on  8t"  by  11"  paper, 

■will  you  please  Infoim  me,  assuming  that  this  measure 
is  passed  by  the  Board,  whether  or  not  it  is  neoessarj  to  pub- 
lish it  in  the  official  newspaper  as  is  required  by  charter 
provision  for  other  ordinances  •** 

OPIWION 

There  are  two  questions  asked: 

1.  v/hat  is  laeant  by  the  tera  "immediately"  as  used  in  the 
charter  of  the  City  and  County  of  San  Francisco  regarding  the  publication 
of  ordinances;  and 

2*  Do  all  ordinances  have  to  be  published.  Irrespective  of 
their  length? 

Answering  the  questions  in  the  order  in  which  they  are  oreeent- 
ed,  you  are  advised  that  so  far  as  the  publication  of  emergency  ordi- 
nances is  concerned,  the  term  "immediately"  does  not  mean  "instantan- 
eously" but  rather  within  a  reasonable  time  after  the  happening  of  the 
event  which  requires  the  publication.   See  PRIKDMAN  v,  ORIENT  INS.  CO.. 
180  N.  B,  617,  where  the  court  saldt 

"The  word  » immediate*,  as  used  in  policy  requir- 
ing InBoedlate  notice  of  lose,  implies  nothing  less  than 
due  diligence  to  act  with  reasonable  promptness  under 
circumstances," 

There  are  a  host  of  otiier  cases  along  the  same  line  which 
hold  that  "iBtaedlate"  is  usually  construed  to  laean  within  a  reasonable 
tijae. 

You  are  therefore  advised  that  when  it  comes  to  the  nubllcatlon 
of  emergency  ordinances,  the  publication  must  be  made  within  a  reasonable 
time,  and  if  your  office  should  deem  it  advisable  to  proofread  the  ordi- 
nance before  It  is  finally  published,  you  are  privileged  to  do  so. 

«   X.  ^     ^*  ^°  '^°^'   second  question  in  regarding  to  the  ordinance  pend- 

/fv  board,  which  practically  amends  the  building  code,  not- 

withstanding the  length  of  this  ordinance  it  must  be  published  in  the 
same  manner  as  any  other  ordinanoe* 

Respectfully  submitted. 


^?JfJ  °'  Supervisors  CITr  ATTORNEY 

JJO*T 


^fj,i 


^  Pebxnoary  24,  1947 

SUBJECT  I   FARMERS*  MARKET  J  SiiLB  OP  SURPLUS  APPLES  BY  COOPBRATIVB 
ASSOC lATIOH. 

Dear  Slrt 

I  •»  In  rooeipt  of  jour   request  for  an  opinion  as  follows  t 

"The  Farxners'  Market  Ordinance  adopted  by  the  Board  of 
Supervisors  in  April,  1946,  and  oxirrently  in  effect  pro- 
vides s 

"*The  Chief  Administrative  Officer  1»    hereby  authorized 
to  establish  in  the  City  and  County  of  San  Francisco  a 
fanaors  market  and  to  niaintain  the  samo  and  to  direct  the 
operations  of  said  market  for  the  sale  of  surplrui  or  dis- 
tressed fresh  fruits  and  vegetables  by  the  growers  thereof 
in  the  State  of  California** 

***FarB  products  may  be  sold  or  offered  for  sale  at  said 
market  only  by  the  grower  thereof  or  by  members  of  his 
lasiedlate  family,  or  by  sales  people** 

"There  is  a  surplus  of  apples  in  the  watsonville  area, 
I         Biuoh  of  which  is  held  in  cold  storage  facilities  owned  and 
managed  by  cooperative  associations*  These  associations 
eonsists  of  two  or  more  growers  who  pool  their  produce, 
keep  it  in  cold  storace,  then  sell  it  or  a  part  of  it,  and 
distribute  the  prooeeds  of  the  sales  to  the  grower  members 
in  proportion  to  their  contributions  to  the  stored  supplies* 

"I  woiild  like  to  have  your  opinion  as  soon  as  possible  as 
to  whether  these  apples,  held  by  cooperatives  in  storage, 
■ay  be  sold  at  the  Panaers*  Market* ** 

0  P  J  N  I  0  H 

The  Paxners*  Market  was  established  pursuant  to  Bill  No.  S916.  or- 
dinance 3756  (series  of  10S9)  for  the  sale  of  svirplus  or  distressed  fresh 
fruits  and  vegetables  by  the  grower  thereof,  by  members  of  his  immediate 
family  or  by  a  hired  sales  employee  of  the  grower* 

Section  8  of  the  Ordinance  provides  in  pax^i 

"Farm  products  may  be  sold  or  offered  for  sale  at  said 
BMurket  only  by  the  grower  thereof  or  by  monbers  of  his 
immediate  family  or  by  sales  people  ****** 

Section  U  of  the  Ordinance  provides  t 

*Any  person  who  makes  sales  at  the  Farmers*  Market  or 
offers  produce  for  sale  in  said  market  and  who  is  not 


th»   grower  of  the  pcroduoe  sold  or  offex^d  for  sale,  or 
Who  la  not  a  memljer  of'  the  grower* a  fwnily  or  a  klred 
aalea  employee  of  the  grower,  anfl  any  person  who  oon- 
tracts  or  arranr.os  wltn  any  other  person  to  aell  or  offer 
for  aale  at  said  market  any  produce  exeept  aa  provided 
in  this  ordinance  shall  be  guilty  of  a  misdemeanor  and 
shall  be  piuiiahed  accordingly,  and  in  addition  to  suoh 
punishment,  said  violator  may  be  barred  by  the  Chief  Ad- 
ministrative Officer  from  further  use  of  the  faoilitiea 
of  said  market*"  ' 

It  la  clear  from  the  above  sections  that  the  only  person  other  than 
the  grower  or  membera  of  his  iiamedlate  family  who  may  sell  produce  at 
the  Farmers'  Market  is  "a  hired  aalea  employee  of  ths  fp^ower**, 

I  am  of  the  opinion,  therefore,  that  the  cooperative  association  which 
you  mention  in  your  request  cannot  sell  the  apples  at  the  Famera*  Market 
through  any  hired  sales  personnel  who  would  be  employees  of  the  ooonerative 
aaaoolation*  However,  if  the  apples  were  to  be  returned  by  the  cooperative 
aaaooiation  to  the  individual  growera  thereof,  I  am  of  the  opinion  that 
the  apples  could  then  be  sold  by  the  grower,  membera  of  hia  immediate  family 
or  a  hired  aalea  employee  of  the  grower* 

Reapeotfully  aubiaitted. 


CITY  ATTOHNSY 


Tot  Chief  Adminiatrative  offieer 
LC.-d 


February  24,  1947. 


STJBJBCTt  Voteranfl'  Housing,  Legality  of  "Rochestap  Plan" 
In  Providing  - 


Oentlament 

You  have  made  the  following  reqaest  for  an  opinion: 

"'•Vould  you  kindly  give  me  an  opinion  aa  soon  as 
possible  as  to  whether  the  'Rochester  Plan'  could  be 
used  in  San  P'ranciaco  with  regard  to  city-owned  property. 

First  of  all,  I  would  like  to  know  whether 
certain  lands  of  the  Water  Department  in  the  Glen  Park 
area  and  otherlands  of  the  San  Francisco  Fir>e  Department 
in  the  Twin  Peaks  area,  which  are  available,  covild  be 
used  for  these  purposes  and  sold  to  a  corporation  in 
accordance  with  the  'Rochester  Plan' • 

I  call  to  your  attention  that  under  the 
•Rochester  Plan',  it  was  held  legal  to  sell  lands  to 
the  corporation  at  a  very  low  price  and  to  give  the 
corporation  the  land  improved  for  building  pviirposes  with 
streets,  sidewalks  and  otiier  utilities  on  the  basis  that 
the  city  would  receive  the  property  with  the  iaiproveinenta 
after  the  mortgage  had  been  amortised • 

Another  question  is  whether  the  city  could  re- 
ceive stock  from  the  corporation  in  exchange  for  selling 
the  land  at  a  very  low  figure  and  making  it  tax-free  for 
a  period  of  tioe* 

Can  San  Francisco  legally  assess  properties 
used  for  veterans'  homes  under  the  'Rochester  Plan'  at  a 
low  rate  of  assessment? 

Can  the  elty  make  the  land  tax-free  for  a  period 
of  years? 

Could  this  pzH}ject  be  construed  to  be  a  imuiicix>al 
project  if  the  corporation  was  a  non-profit  corporation 
set  up  for  providing  homes  for  San  Francisco  veterans  aa 
xinder  the  'Rochester  Plan'? 

Could  the  Housing  Autliorlty  laandle  the  building 
of  the  project  as  under  the  'Rochester  Plan'  rather  tlian 
a  corporation  to  bo  formed  and  supported  by  banks  and 
builders  ?" 


banlcB  each  purchP.sed  #2,000  of  stock,  re  suit  1^  l^itLl^'%.^^ 
capital  of  ;;';16  000   rhi   i..^ot  ^-^.74  ^^^-i-^i^e  in  a  total  working 
is  pertiSenti  ^^^  detalla  are  scanty,  but  the  following 

ha.  mr.iA^tf.J^*   part  In  the  subsidized  program  the  city 
has  sold  the  corporation  a  favorably  located  lO-aore 

Si  ?r"«  i?^  ?^'  ■•w«rs,  paved  streets  and  parklmr  areas 

thor^w??l^^!^?H^^*^'^™  ^^  $144,000.  Fu??S^Sf rlT  " 
™re  will  be  a  liberal  concession  on  asseaament:.  JiZv. 
the  property  to  be  valued  at  e350,oSS  wSe"S^?hI ' tSS 
e:spenditure  will  run  close  to  |1, 000, 000, 

^«  4  4^       *^*^  *^  ^*^  *"<^  improvements  servinir  as  amni. 

th«  «^^  «J  r^  ^  ?^*  ^^  aortsace  sufficient  to  cover 
iltl  S^i    construction  and  landscaping.   This  mortgI% 
will  be  Issued  to  one  bank  as  trustee,  tnd  the  ei^ht  bfjjca 
ria  ob^^VnlH  ;^^1  Participations.  Special  perSi„£on 
la^ln^l  i^S  f^""  J^  ^****  3«iking  Board  to  e^"  the 
"riSfge'^rSl'^aJjjT  raS  "^  I  ^^^^^-'^-^^^   pl!n!%h. 
tS  f  nJr  «in*-  SSP^   '  *"•  °^  ^"^  P*r  <»«^t'  •"<1  thus  with 

o^tioHiS'^LTpir'srsjr  '^^"""^  '"^  °°^* '°  *^*  -'p- 

The  corpora tiont 8  contract  with  the  city  provides » 
tEO   n«n  mi«*.K^"^A*P*'*"^'^^^^  rentals  shall  not  be  over 

property  tl   tTl^   ^^d"!**! '^•.  ^'  '""^  llquld.fd  th» 


debt*  It  la  this  orovlalon  which  legally  enables  the 
city  to  provide  the  land,  make  aaseaaaent  conoesalons, 
etc." 


Inquiry! 


The  following  probleos  are  auggeated  by  the  plan  and  your 

1)  Sale  of  land  to  the  corporation. 

2)  Installation  of  ut  ill  ties  and  i^iiDroTementa  at 
city  expenae* 

3}  Liberal  concession  on  tax  asaeaaiaent* 

4)  Could  the  city  aell  the  land  at  a  nominal  flgui^ 

and  make  the  land  free  for  a  oeriod  of  time  in 
return  for  stock  in  the  corpoiration, 

5)  Can  p3*operties  uaed  for  veterans'  homes  be 

pi»eferentlally  assessed  so  as  to  reduce  taxes. 

6)  Could  the  city  make  the  land  tax-free  for  a  number 

of  years. 

7)  If  a  non-profit  coirpo ration  wei»e  organized  to  pro- 

vide homes  for  veterans  would  the  project  be  a 
municipal  one. 

8)  Could  the  Housing  Authority  of  San  Francisco  handle 

the  building  of  the  project  rather  than  a  non- 
profit corporation. 


1)  Sale  of  land  to  the  corporation. 

a.  The  aale  of  land  by  this  municloality  la  governed 
by  charter  Section  92.  The  following  procedure  Is  establlshedt 

1.  The  department  responaible  for  the  admlniatration  of 
the  property  must  recommend  the  sale. 

2.  The  Board  of  Superviaora  muat  authorise  by  ordinance 
the  sale  of  the  property. 

3.  The  Director  of  Property  thereupon  shall  make  a  pre- 
liminary appraisal  of  the  property  and  advertise  the  time  and 
place  of  the  aale. 

4.  upon  receipt  of  tenders,  the  Director  of  Property 
reporta  to  the  department  head  and  the  Board  of  oupex^iaors 
the  amount  of  auch  tender. 

6.  The  auperrisors  may  authorise  the  acceptance  of  the 
highest  tinder,  or  they  may,  by  ordinance,  authorise  a  sale  at 
public  auction. 

6.  No  aale,  other  than  at  a  public  auction,  ahall  be 


authorized  unlass  th«  avan  offered  shall  be  at  least  90^  of 

the  prellminajry  appraisal. 

In  addition,  Action  92  provides  for  the  exchange  of  property 
with  the  x^comriendation  of  the  departaent  in  charge  of  the  land  to  be 
traded,  and  approval  of  the  Board  of  Supervisors.   It  is  possible  that 
advantage  might  be  taken  of  this  procedure  in  pz^viding  city  land,  if 
the  corporation  had  previously  acquiz^d  some  realty  that  would  be 
suitable  for  exchange* 

With  reference  to  the  sale  of  land  to  a  private  eorporationf 
it  is  therefore  concluded  that) 

1)  The  land  could  be  sold  at  a  private  sale  if  the 
tender  were  90^  of  the  appraised  value  and  were  accepted  by 
the  supervisors,  or 

2)  If  no  tender  equal  to  90^^  of  the  appx»aised  value  wer« 
received,  or  even  if  such  tender  wez^  made,  it  need  not  be 
accepted  and  the  supervisors  could  order  a  sale  at  pub lie 
auction. 

In  answer  to  question  number  4,  it  is  the  opinion  of  this 
office  that  the  acceptance  of  stock  in  the  corporation  would  not  author* 
ise  a  departxire  from  the  nrocedui*e  established  by  Section  92  of  the 
charter  relating  to  the  sale  of  land. 

b«  It  would  be  possible  to  lease  the  land  under  the  pz^>- 
cedure  outlined  in  Section  93,  for  not  more  than  20  years.  In 
many  ways,  this  might  be  the  most  satisfactory  legal  method  of 
providing  the  land  for  this  project.  However,  it  is  vinderstood 
that  a  practical  objection  exists  to  this  procedure  if  FHA 
financing  is  sought,  since  that  agency  requires  a  longer  lease- 
hold interest  to  secure  its  loans* 

c.  Another  alternative  would  be  in  making  a  gift  of 
city  owned  oroperty  to  the  coz>poration.  Ignoring  the  practical 
probleae  involved,  there  is  a  seriotis  legal  question  as  tot 

1*  iftliether  sueh  a  gift  is  for  a  public  purpose, 
and 

2*  Whether  the  means  for  alienating  property  as 
set  forth  in  Sections  2  and  92  of  the  charter  may  not  be 
the  only  or  exclusive  methods  whereby  transfer  of  city 
owned  land  can  be  made* 

With  reference  to  the  first  objeotion  noted,  sinee  city  owned 
property  or  funds  can  only  be  used  for  a  public  purpose  (County  of  Los 
Angeles  v.  Dodge,  51  Cal*  Apn.  492;  Art.  XI,  Sec.  6,  Art.  IV,  Sec*  31, 
Const.),  the  question  arises  whether  the  providing  of  permanent  housing, 
as  distinguished  Trora   emergency  housing,  for  veterans  is  a  public  or 


xounicipal  ptirpoae.  It  la  impoBsibl*  to  answer  thli  with  certainty 
prior  to  a  test  by  the  courts,  ainoe  obvic^usly  there  az*e  strong  argu- 
nents  on  botli  sides.  Caoli  sixoh  ease  is  decided  on  its  own  facts  upon 
judicial  review,  altlioiigh  the  courts  generally  defer  to  the  decision 
of  the  legislative  body  as  to  whether  or  not  the  pxirpose  is  a  public 
one.   (Banks  v.  Bell,  62  C&i,  App«  520). 

iVeighlnc  both  sides  of  the  question,  it  is  felt  that  there  is 
a  strong;  possibility  tluit  tliis  program  would  be  held  not  to  be  such  a 
municipal  purpose  as  would  autliorise  the  donation  of  city  owned  land 
to  a  private  corporation* 

2)  Znstallation  of  utilities  and  ixsproveiaents  at 

public  earpense. 

If  the  funds  are  available,  it  is  believed  that  it  would  be  a 
proper  expenditure  to  install  streets  and  sidewalks  since  they  are  gen- 
erally considered  a  public  purpose.  (Oakland  v.  Garrison,  142  Cal.  298; 
Johnson  Corp.  v.  Los  Angeles,  198  Cal.  S08)« 

The  water  department  wotild  be  authorised  to  extend  its  mains 
for  the  purpose  of  obtaining  new  customers  in  the  proposed  I\oiising  \init. 
The  providing  of  other  utilities  rests  with  private  corporations,  but 
it  is  not  thought  that  any  difficulty  will  be  inet  in  this  direction. 

3)  Liberal  concession  on  assessments. 

No  concessions  can  be  granted  if  the  title  to  the  property 
is  in  a  private  corporation.  Assessments  and  rate  of  taxation  on 
privately  owned  property  imist  be  equal,  or  else  they  violate  the 
fourteenth  amendnient  of  the  Federal  Constitution.   (Jreen  v.  Louisville 
Ry.  Co.,  244  U.  2,  499),  and  also  Art.  13,  Sec.  1  of  tlie  state  Con- 
stitution (G3?een  v.  Oottsteln,  66  Cal.  App,  587).  Thus,  if  the  land 
were  sold  to  a  private  non-parofit  corporation,  a  prefei»«ntial  assess- 
ment could  not  be  i^iade  on  its  belialf  • 

If  the  city  kept  the  title  and  operated  tlie  project,  the  Ituod 
and  inproveinents  would  be  tax  free.  (Const.  Art.  15,  Sec.  1}. 

In  reply  to  question  4,  the  mere  fact  that  the  city  would  be 
a  shareholder  in  the  corporation  would  not  permit  a  preferential 
assessment.  This  is  so,  since  the  corporation  is  a  sepaz*ate  entity 
from  the  shareholders,  and  wo\xld  be  in  tills  case  tlie  sozaeas  any  other 
private  individual  and  not  entitled  to  a  preference. 

In  z*eply  to  questions  5  and  6,  the  state  of  the  title  would 
be  determinative.  If  tlie  city  still  owned  the  property,  as  noted 
above,  then  the  property  would  be  exempt  from  taxation.  If  the  title 
were  in  a  private  corporation,  it  is  immaterial  whether  the  property 
is  used  for  veterans «  housing,  for  no  preferential  treatment  because 
of  that  use,  as  to  taxation,  is  legal.  This  conclusion  is  applicable 


#e 


to  question  6,  since  the  olty  would  not  have  the  power  to  make  land  tax 
firee  for  a  number  of  years,  suoh  a  proeeduz^  being  In  violation  of 
Article  XIII*  Section  1,  of  the  California  Constitution* 

7)   If  a  non-profit  corporation  was  organised  to  pro* 
vide  homes  for  veterana«  would  the  orojeot  be 
a  municipal  one? 

It  ap>B  ars  that  this  quexy  ean  mean  several  things.  For  the 
purpose  of  this  opinion.  It  Is  assumed  that  It  relates  to  the  problem 
whether  the  city  eo\ild  autliorlze  the  proposed  corporation  to  act  as  an 
alter  ego.  To  achieve  this,  the  city  wotild  be  obliged  to  employ  the 
oojrporatlon  as  an  agent,  to  operate  the  reject  on  behalf  of  the  city* 
It  Is  believed  that  this  could  only  be  done  if  the  city  kept  title  to 
the  real  property  to  bo  used,  otlierwlse  the  fiction  of  agency  would  be 
so  flimsy  as  to  be  useless*  A  somewhat  similar  factual  anrangement 
In  erecting  and  operating  a  municipal  opera  house  was  deelajred  la- 
proper  In  clgan  v*  San  Francisco,  165  Cal*  576*  Much  doubt  has  been 
cast  on  this  holding  by  Futterer  v*  Sacramento,  196  Cal*  248;  City  of 
Oakland  v*  i*llllaas,  206  Cal.  315;  Tlarter  v*  San  Jose,  141  Cal*  659, 
and  County  of  Los  Angeles  v*  Dodge,  51  Cal*  App*  492.  Though  the 
authority  of  the  Egan  case  hasbeen  w^xlttled  away  by  distinctions,  so 
far  as  can  be  discovered.  It  has  never  been  overruled* 

However,  it  is  possible  for  a  municipality  to  contrast  with 
a  private  individual  or  corporation  to  act  as  an  administrative  agent, 
(Chamber  of  C<»maerce  v.  Stephens,  21S  Cal*  607),  and  it  appears  that  the 
proposed  corporation  in  this  ease  could  similarly  be  employed*  A  dis- 
advantage of  such  a  procedure  would  be  the  difficult  legal  nroblem  In- 
volved in  drafting  an  agency  agreement  that  would  be  upheld  by  the 
coux^s,  but  this  could  no  doubt  be  accomplished* 

The  project  would  be  a  municipal  one  within  the  limitations 
mentioned,  if  a  private  corporation  were  employed  as  an  agent  of  the 
city  for  this  pvirpose* 

8)  Could  the  Housing  Authority  of  San  Fi*anclsco 

handle  the  building  of  the  project  rather  than 
a  non-profit  corporation? 

This  inquiry  has  two  phases.  So  far  as  the  city  is  oonoemed. 
It  could  employ  the  Housing  Authority  as  an  agent  voider  the  condition 
noted  In  reply  to  qiiestion  7* 

i'.lth  relation  to  the  Housing  Authority,  thei^  is  doubt  as  to 
Its  ability  to  act,  either  as  an  agent  to  construct  the  project  on 
municipally  owned  pro  erty,  or  on  land  owned  by  the  Authority.  This 
arises  from  the  fact  tliat  the  Authoi*lty  Is  a  state  created  corporation 
(Deerlng»s  General  Laws,  Act  3483,  Sec.  4)  and  is  limited  in  purpose 
and  powers  to  slum  clearance  and  operation  of  housing  projects  for  low 


Ineoiat  groups  (sections  3,  8)»  Since  It  doss  not  ap.i»ar  tha.  ths 
Tstsrans'  project  oonteiaplatea  sliun  clearance  or  is  for  the  benefit 
of  low  income  families  as  such,  no  doubt  some  aiiendinent  would  be  re- 
quired as  to  the  existing  State  law  before  the  Housing  Authority 
could  act.  This  was,  in  fact,  necessary  to  peixnit  the  Housing 
Authority  to  administer  war  Housing  Projects  (I'eerizkgts  General  Laws, 
Act  3487,  oootion  2)  and  presuiaably  a  similar  amendjoent  would  be 
needed  for  the  operation  of  city  sponsored  veterans*  housing. 

Conclusioa 

Different  legal  problems  exist  in  this  state  with  relation 
to  such  veterans'  housing  programs  than  exist  in  Mew  York.  In  that 
state  there  is  no  "home  rvde"  as  such  and  the  legislature  may  author- 
ise the  municipality  to  do  acts  that  would  ordinarily  be  beyond  the 
scope  of  "mimloi  >al  affairs". 

The  statejaent  contained  in  paragraph  S  of  the  quoted  portion 
of  the  article,  tliat  the  city  is  to  receive  the  proceeds  of  the  sale 
of  this  laiad,  and  tiierefore  tlxe  city  is  authorised  to  orovide  the  land, 
z^duee  assessasnts  and  :!iake  improvements.  Is  vague  and  uncertain  and 
there  is  no  api^ai^nt  le^al  justification  for  its  being  roade. 

It  appears  that  b^  considerable  z^eadjustment  of  the  so-ealled 
"Rochester  Plan"  a  similar  program  could  be  adapted  to  the  legal 
problems  of  tills  municipality. 


Respectfully  submitted. 

Board  of  supervisors  CITY  ATTORHBY 

CC  -  Mayor 

OAK 


^Jy^ 


FttoPUATy  26,    VJAl, 


8UCJECT:        Adoption  of  Annvial  Budi-et  by  Motion. 

D«ar  Sirat 

You  have  requestod  an  opinion  as  follows : 

"You  are  hereby  r^epeotfuliy  requested  to 
furnish  the  undersigned  with  your  written 
opinion  as  to  the  proper  form  of  action  to  be 
taken  by  the  board  of  Supervisors  in  approv- 
ing the  annual  bud£;et  of  the  city  and  cour-ty. 

"Section  72  of  the  charter  provides  in 
part  tixat  'the  board  aliall  adoot  the  proposed 
budget.'   Section  13  provides  in  part  t;.at 
'action  by  the  toard  of  supervis'^rs  siiall  be 
by  ordinance  or  resolution  in  writing. ♦  The 
practice  followed  by  the  board  in  rast  :.  ears 
has  been  to  approve  the  annual  budget  by  mo- 
tion • 

"It  is  because  of  the  apparent  Inconsist- 
ency between  the  board's  action  and  the  ciiarter 
provisiar.8  that  your  opinion  is  requested," 

OPINION. 

Action  by  the  board  of  suijcrvlsors  Is  in  general 
%f  itaiultHMnt  of  an  ordinaiico  or  adoption  of  a  resolution. 
MMtton   Ulso  a-Jtij   be  by  adoption  of  a  budget,  by  ap;  roval  or  dis- 
approval of  action  of  otlier  bodies,  and  by  other  methods. 
A  motion,  as  used  ty  the  board  in  re^^arc  to  any  of  these  ot- 
ters, is  onl;,'  a  matter  of  parliamentary  procedi^e.  lor  in- 
stance, a  motion  siay  be  made  to  adopt  elU.er  a  resolution  or  a 
budget,  or  even  to  pass  an  ordinance. 

If  a  resolution  *«re  used  for  the  pvirpose  of  ado.  tlr.g 
the  budget,  it  would  be  ;  lerely  a  matter  of  parliamentary  procedure, 
%'hile  a  resolution  would  e  valid  to  accomplish  the  purpos*^.  It 
would  only  be  Incidental  to  the  adoption  of  the  bud.^et,  wlilch 
would  be  the  real  action  of  the  board.  A  reeolutlon  for  such  a 
purpose  would  not  be  a  niain  su.  jeot  matter,  such  as  the  words 
resolution  and  ordii^ance  refer  to  in  section  13  of  the  charter. 


#•« 


Tho  procedur*  used  of  adoption  of  th«  budget  by  motion  la 
•pproprlate  for  tlvo  purpoao,  aiid,  for  tite  reasons  stated  above, 
Z  regard  it  as  preferential  to  adoption  by  resolution* 

Respectfully  submitted. 


City  Attorney. 


To  I  Board  of  Supervisors, 

eet  lion.  Roger  D.  Lapham,   i^.ayor. 


WP 


ifM 


Maroh  6»  1947 


SU&mCTt      QALCUL^TIMO  COSTS   OF  ALTKIiATIOMS  TO  HOti-COlIFORUINQ   USB* 

Ottntlenftnt 

This  will  aoknowlodge  reooipt  of  your  recent  irequest  for  an 
opinion  as  follows t 

"In  dealing  with  non-«onfomiog  uses  of  the  Building 
Zons  OrdinaneOf  Artlcls  1,   Section  9^  which  states  in  part  -* 

"The  cost  of  raoonatxoiotion  or  struotural  al« 
teiration  of  suoh  building  shall  in  no  ease 
exoeed  50/i»  of  its  assessed  Talue«  nor  shall 
the  building  be  enlarged  unless  the  use 
thereof  is  ohanged  to  a  oonforraing  use"  — 

the  City  Planning  OooRLlssion  desires  your  opinion  of  the  fol* 
lowing  actual  eases 

(1)  An  entire  building  has  a  non-confomdjog 
light  industrial  statusi 

(S)  It  is  proposed  that  90^  of  the  building 
is  to  bo  in  a  oonforailng  use  after  alter** 
atlons} 

(3)  10^  of  the  building  is  still  in  a  nan- 
oonfonaing  status  after  alterations) 

(4)  The  oost  of  alterations  of  this  non- 
oonl'ornilng  buildlrtiS  will  bo  more  than 
S0>  of  the  assessed  Talue  of  the 
struoturei 

(5)  Praotlcally  all  the  oost  of  the  alter- 
ations will  be  spent  on  the  oonforalng 
use* 

"Ctjueatlon  for  an  Opinlont 

Under  the  above*  oan  a  building  applloation  be  approved 
by  the  City  Planning  Goeulssion  and  oonform  to  Article  1»  See- 
tlon  9  of  the  Building  Zone  Ordlnanoe? 

The  City  Planning  Ocnxmlsslon  will  appreoiate  your  opinion 
on  this  matter." 

0  P  I  N  I  0  H 

Section  9,  Artiole  1*  Chapter  II«  Part  II,  of  the  San  Francisco 
Ifunlclpal  Code  on  Mon-o(xif  omaiiig  iiulidlngs  and  Uses  provides  in  pax^ 
as  follows  I 


"Any  n(»i-oonforming  use  (existing  on  th»  26th  day 
of  Septeariaer,  lf^l«  may  be  continued)  and  any  ex- 
isting building  designed^  axranged.  Intended  or 
devoted  to  a  non-oonf orming  use  may  be  reconstruct- 
ed or  structurally  altered  and  the  non- conforming 
use  therein  ohanf.ed  subject  to  the  following  re- 
gulations! 

(^)     The  cost  of  reconstruction  or  structural 
alteration  of  such  a  building  shall  in  no  case  ex- 
ceed filty  (50^)  per  cent  of  its  assessed  value^ 
nor  shall  the  building  be  enlarged  unless  the  use 
thereof  is  changed  to  a  conforming  use;  •  •  •  " 

In  yovir  actual  case»  as  submitted,  it  appears  that  one  vhol* 
building  which  has  a  non-conforming  (light  Industrial)  status  is 
sought  to  be  altered.  Apparently  the  non-conforriln^  status  of  the 
property  is  neceasary  to  be  retained^  as  you  state  that  a  portion  of 
the  cost  of  the  alterations  is  to  be  directly  used  for  an  alteration^ 
as  well  as  oontinuanoe,  of  the  non-conforming  use  and  status  of  the 
property.  The  fact  that  portlor.s  of  the  ^hole  bixildlng  will  be  de- 
voted to  uses  wUich  aright  otherwise  bo  clasalfled  as  "confoBalng"  does 
not  change  the  stattis  of  the  whole  propprty  as  a  "non- conforming*  use. 

Hence,  in  determining  whether  the  cost  of  the  proposed  recon- 
struction or  structural  alteratlcai  of  the  property  exceeds  50jb  of  the 
property's  assessed  value,  the  cost  of  the  Improvement  to  the  whole 
property  must  be  considered  as  the  value  and  cost  of  the  Improvement 
Bade  —  and  the  cost  of  Improvcnicnt  is  not  severable  for  such  a  whole 
building  between  so-called  "non-conforming"  costs  and  "conforming" 
oosts* 

It  would  appear  that  the  City  Planning  CosKnisslon  would  not  be 
Justified  in  approving  a  building  application  under  the  drcuastcuioes 
as  submitted  as  the  costs  of  the  alterations  to  be  made  would  be  in 
excess  of  that  permitted  under  Section  9,  Article  1,  Chapter  II«  Part 
II  of  the  San  Francisco  M\eilelpal  Code* 

Respectfully  subnitted. 

City  Attorney* 

Tot  City  Planning  CcoBiission. 
mi 


March  7,  1947 

SUBJECT:   HOSPITALS,  LICENSING  OF,  UNDER  STATE  DEPARTMENT 
OF  HEALTH. 

Gentlemen: 

This  will  acknowledge  receli  t  of  yoior  recent  request  for  an 
opinion  as  follows : 

"Please  give  us  an  opinion  in  the  following  matter: 

"On  November  22,  1946,  an  opinion  was  received  from 
your  office  regarding  the  licensing  and  inspection  of 
hospitals  and  nursing  homes, 

'Chapter  1418,  Statutes  of  1945,  which  now  appears 
as  Subdivision  2,  Chapter  2,  Section  1400-1418,  Indus  ve, 
of  the  Health  and  Safety  Code  reads  in  part  as  follows: 

•Section  1  prepared 

and  furnished  by  the  department, 

'From  a  reading  of  the  above  rrovisions  of  the 
Health  and  Safety  Code  and  the  [general  law  on  the  sub- 
ject, the  licensing  inspection,  regulation,  etc.,  of 
hospitals  is  now  made  a  matter  of  state-wide  interest 
and  concern  and  hence  no  longer  have  the  local  authori- 
ties any  control  over  the  licensing  of  this  type  of  hos- 
pital.' 

"In  view  of  the  above,  we  wish  your  advice  as  to 
whether  v;e  should  continue  the  licensing  and  insiection 
of  hospitals  and  tiursing  homes  under  our  local  ordinances. 
Section  157,  Chapter  V,  Part  II,  and  Section  158, Chapter 
V,  Pai'^t  II,  Mviniclpal  Health  Code,  or  should  the  necessary 
steps  be  taken  to  have  these  ordinances  repealed," 

OPINION. 


In  the  light  of  my  opinion  to  you,  dated  Kovember  22,  1946, 
wherein  I  stated  that  under  the  revisions  of  sections  1400- 
1418  of  the  State  Health  and  Safety  Code,  the  licensing,  inspec- 
tion, regulation  and  supervision  of  public  and  private  hospitals 
within  the  state  was  made  a  matter  of  statewide  interest  and 
concern, and  the  local  authorities  no  longer  have  any  control 
over  the  licensing  thereof,  the  local  ordinances  on  the  licensing 
and  inspection  of  such  hospitals  would  appear  to  be  supplanted 
and  replaced  by  the  State  law. 

Respectfully  submitted, 

Jno.  J.  0' Toole 


City  Attorney 


To :Department  of  Public  Health. 

cc.  To  Chief  Administrative  Officer, 

NSW 


^//^^ 


Haroh  10 «  1947 

SUBJECT!   40*  fiBlOHT  LIMITATION  OM  FRAMB  OR  WOODEN  BUILDING  NOT  AP- 
rLICADLii  TO  iJUlLDIia  iiREC'i'KD  TO  65«  HEIGHT  IN  1904, 

This  will  Auknowleclfie  recslpt  of  your  reoent  request  for  an 
opinion  wnereln  you  state  that  the  owner  of  property  In  a  Second  Re- 
aldentlal  Dlafcrlot  dealres  to  Improve  this  property  and  to  continue 
to  put  it  to  a  use  permitted  in  a  Second  Residential  District.  You 
further  atnte  that  the  owner  of  the  building  in  question  proposes  to 
spend  over  ^0,000.00  in  InprovlnG  the  aame,  while  tlie  assessed  Talue 
of  the  building  is  ^.100*00}  and  that  the  building  as  now  erected 
(and  as  built  in  1904)  has  a  height  of  55 •  from  the  sidewalk  level, 
while  "Frame  or  wooden**  buildings  under  the  present  provisions  of  the 
Building  Code  are  lixaited  to  40', 

You  esk  whether  the  propoced  improvement  to  this  building  is  in 
Tlolatioa  of  the  aoning  law?  You  further  ask  whether  this  improvoaient 
would  be  permissible  under  the  height  limitation  provision  of  the 
building  code  affeotln^:  "Frame  or  wooden"  buildings? 

OPINION 

From  the  facts  as  above  x*elated  there  would  appear  to  be  no 
violation  of  the  zoning  law.  The  liirtltation  on  the  amount  of  money 
tijat  may  be  spent  on  improving  property  appears  in  the  "non-conf  oxtting" 
provieioii  of  tne  sooir^g  law.  iiere^  you  present  no  "non-conforming'' 
use  situation  because  you  state  the  property  is  zoned,  for  a  Second 
Residential  use  end  ie  being  used,  and  vrill  continue  to  be  used,  for 
a  use  pcrsiitted  in  a  Second  Kesidential  Dlatriot*  The  63*  height  of 
the  Btraoture  does  not  violate  any  proYislon  of  the  zoning  law* 

The  limitation  of  40*  appears  in  Sections  820  and  521  of  Article 
15,  Chapter  X,  Part  I~,  oi  the  "ian  Francisco  Murilolpul  Code,  which  is 
a  restrlotlor.  In  the  Dulldlrj^  Cod«  a^aiiasti  building  a  "i'-'ome  or  wooden" 
Imllding  more  than  40'  in  helpiit.  Ho^yevor,  this  roetrlctlon  on  the 
height  of  a  "wooden  or  £i^me"   building  dooa  not  «*p'.>l5  to  nn   Improve- 
ment of  a  structure,  such  as  is  here  involved,  where  tho  building  was 
duly  erected  In  1904  and  no  anlRrcoKont  of  Itn  helrht  is  oonte^;>lated 
over  the  53*  as  duly  erooted  In  1904. 

You  ai?e  therefore  advised  that  the  proposed  improves  nt  to  the 
building  In  question  is  not  in  violation  of  any  provision  of  tb* 
soning  law.  Yo\i  are  i^trthcr  advised  that  while  "Fraue  or  Wooden" 
buildixv^s  are  now  limited  to  a  hei^t  of  40*,  the  height  restriotlon 


is  not  applioabl*  to  ths  structure  hsre  involwd  which  was  duly 
erected  to  its  present  height  of  05*  in  1904  and  has  remained  at 
that  height  to  the  present  date* 

Respectfully  aubmittedy 


ojsn  ATiOmm^ 


Tot     Boerd  of  Permit  Appeals* 

MSia 


•8- 


^9Z1 


March  17,  1947 


SUBJECT  J     DISCRUriOIlAP.Y  PCAERS   OF  BOARD  OF  FEni.lIT  APr^IALS  DOSS  HOT 

?T:.m:iT   IT  TO  VIOLATE  HEIGHT  LIMITATIOM  PROVISION  OP  BUIIDIIW 
CODE, 

Cx«ntlei:aon: 

This  will  aclnaowlodno  receipt  of  your  recent  request  for  an  opinion 
as  follows: 

"•The  owner  of  a  frane  buildln-,  located  at  51C5  Coarr 
Blvd.,  wishee  to  raise  tlie  buildlnc  to  a  hei::ht  of  43 
feet  at  one  point,  41  feot  9  inches  to  another  point 
thereby  exceodinc  the  oxiatinc  40  foot  lusicht  limit 
of  a  frnne  constjniction  building" 

"Can  the  Board  of  rerciit  Appeals,  under  its  discretionary 
powers,  :;rant  tlie  concession,  aakod  for,  natiely,  oxoeed 
the  cxistinc  40  foot  frai:;e  construction  building  heicht 
law?" 

0  P  I  II  I  0  K 

Doction  521,  Article  15,  Gliapter  I,  Port  II  of  the  San  Francisco 
Municipal  Code  (Building:  Code)  ;  rovides  as  follows: 

"Prane  or  wooden  buildin-s  shall  be  linited  to  a  heicht 

of  forty  (40)  feet,  accordlne  to  the  followine  proviEion»'««J"  • 

You  state  that  the  building  in  question  is  auch  a  "frane  or  wooden" 
atznicture* 

The  discretionary  power  accorded  to  the  Board  of  Pemit  Apoeals 
does  not  extend  so  far  as  to  pemit  it  to  allow,  much  less  ox»eate,  an 
express  violation  of  tlio  height  linita  iona  of  the  Buildinr  Code,  T-uj 
case  of  Lindell  Co,  v.  Boa  d  of  Pemiit  A.>neala<  23  Cal  (2d)  003,  does 
not  even  roviotoly  indicate  or  succ'cst  that  t^JO  Board  of  Poriait  Appeals 
possesses  any  such  pavver. 

You  aro   therefore  advised  that  the  Board  of  Pemit  Appeals  cannot 
grant  the  pemit  iiero  sou^t. 

Uespoctfully  submit  ted. 
To:  Board  of  Permit  Appeals  CITY  ATTORMEnC 


^Ai^ 


M«roh  25«  1947. 


SUBJECT t   Power  of  Board  of  Suparrlsors  to  Request 
City  Planning  Commission  to  Consider 
Amendment  of  Master  Plan  -  Section  22 
of  the  Charter  Discussed. 


Gentlemen  t 

You  ha-ve  x^iiiested  an  opinion  on  the  px^priety  of  the  follow- 
iiig  resolution,  with  special  reference  to  Section  22  of  the  charter} 

"WHBRSAS,  It  is  the  considered  opinion  and  pol- 
icy of  this  Board  of  Supervisors  that  provision  should 
be  made  as  soon  as  possible  for  the  entry  of  transcon- 
tinental trains  into  San  Francisco  and  for  the  con- 
stiruction  of  a  Union  Terminal j  now,  therefore,  be  it 

"RESOLVED,  That  this  Board  of  Supervisors  does 
hereby  petition  the  City  Planning  Cononission  snd  does 
respectfully  request  that  consideration  be  given  to  an 
amendment  of  the  Master  Plan  to  reflect  the  policy  herein 
announced  •** 

OPINIOM 

The  resolution  z>efers  to  a  subject  within  the  scope  of  the 
Master  Flan,  the  entry  of  transcontinental  trains  Into  San  Francisco 
and  the  construction  of  a  Union  Teznainal,  The  subject  is  one  properly 
before  the  Board  of  Supervisors  as  a  municipal  affair  x^lated  to  the 
action  of  the  ;3oard  in  regard  to  a  proposed  second  transbay  bridge* 
The  resolution  rec}:Lests  the  Planning  Com-aission  to  consider  the  subject 
stated  in  relation  to  the  Master  Plan* 

The  Master  Plan  is  in  the  nature  of  expert  information  and 
opinion  on  the  subjects  treated  in  it*  It  is  recommendatory  in  natuire 
and  its  puz*pose  is  the  guidance  of  city  officials  in  the  performance 
of  functions  affecting  subjects  treated  in  the  Plan* 

The  resolution  of  the  3oard  of  Supervisors  must  be  understood, 
not  to  request  action  of  a  certain  character  by  the  Plaiming  Commission, 
but  rather  a  study  of  a  certain  subject  in  relation  to  thn  Master  Plan. 
In  this  sense  the  resolution  is  valid,  but  is  not  binding  on  the  Coa- 
miasion* 


Section  22  of  th«  charter  contauplateg  neo«««ary  dealings 
of  the  3oard  of  Supervisor*  with  officers,  boaMs  and  ooiaDilsslon^ 
proscribes  the  aethod  and  limits  It.   It  is  of  a  posltlre  character, 
as  well  as  a  negatlTe,  and  attempts  to  chart  a  course  for  desirable 
cooperation* 

In  an  opinion  glren  by  me  on  January  20,  1934,  the  following 
statement  was  made  in  regard  to  Section  22; 

"«  *  «  If  the  matter  Is  one  which  the  board  has 
the  right  to  investigate  or  inqulz»e  into  in  the  exercise 
of  that  right  It  is  entitled  to  recelye  all  available 
Information  that  it  desires  on  the  subject,  end  when  such 
Information  is  reqaested  it  shovild  be  by  board  action* 
On   the  other  hand,  the  clear  intent  of  Section  22  is  to 
prevent  the  board  from  meddling  In  Administrative  affairs* 
There  should  be  cooperation  by  the  several  departments 
as  well  as  by  the  board  that  the  spirit  of  the  section 
be  carried  out*** 

In  conclusion.  It  seems  to  me.  In  regard  to  the  subject  reso- 
lution, tliat  although  It  is  stated  argumentat  ively,  it  is  In  faot 
properly  interpreted  as  a  z^quest  for  iiiformatlon  through  the  Master 
Plan  In  a  manner  ii^lcli  will  z*ender  a  oooperat  Ive  service  within  both 
the  spirit  and  letter  of  Section  22  of  the  charter* 


Kespeotfully  submitted. 


CITY  ATTORHBX 
City  Planning  Cociaission 


WP 
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Mftroh  26 9   1947 

SUBJECT  I      ELECTIVE  OPPICIALS,    INCREASE  OP  SALARY  CP   INCUMBENTS. 

Gent lamen i 

You  have  requested  an  opinion  as  follows i 

"Whether  salaries  for  elective  officials  set  by  salary 
standardization  can  be  increased  for  ino\Hnbents,  considering 
the  fact  that  they  do  not  beocme  effective  until  July  1st 
and  in  view  of  the  Constitutional  provision  relative  to 
increasing  salary  of  inctmbent  officials." 

OPINION 

An  opinion  on  this  subject  was  iven  to  the  Civil  Service  Commission 
under  date  of  November  15,  1946.  A  copy  of  this  opinion  is  attached  hereto 
for  your  inf oroa  tion. 

AS  to  your  refex»enoe  to  the  date  of  July  1,  1947  when  the  increased 
salaries  are  to  go  into  effect,  I  presvune  you  have  in  mind  the  fact  that 
this  date  is  more  than  six  months  after  the  proclamation  of  the  President 
of  the  Uhited  states  on  Pecember  01,  1946,  proclaiminc  the  cessation  of 
hostilities  in  World  War  II  as  of  noon  of  that  day. 

You  will  note,  however,  that  the  opinion  given  last  November  15th 
is  upon  two  jcroxmds,  and  that  only  the  second  of  these  grounds  has  to 
do  with  the  wartime  suspension  of  the  prohibition  ac;alnst  Increase  of 
salaries  during  texm  of  elective  office.  The  first  ground  is  conclusive 
in  itself  as  to  the  validity  of  these  increases,   it  is  fully  stated  in 
the  opinion  and  will  not  be  repeated  here*   I  should  note,  however,  that 
since  the  writing  of  this  opinion  the  case  of  Pulcifer  v.  County  of  Alameda. 
29  A.C«  259.  has  given  support  to  the  first  ground  above  referred  to.   it 
has  done  this  by  calling  attention  to  the  fact  that  when  Article  XI,  Sec- 
tion 5,  was  amended  to  provide  for  a  prohibition  against  increase  of  salary 
to  incumbents,  the  section  was  also  amended  to  exclude  application  to 
chartered  cotmties  and  cities  and  counties. 

of  the  President  is  a  proclamation 
AS  to  the  second  ground,  let  us  assume  that  the  proclamation/of  trie 
termination  of  hostilities  within  the  meaning  of  Article  XI,  Section  5 
of  the  state  Constitution  and  Chapter  5  of  Statutes  of  1945.  Thie  fact 
remains  that  the  Salary  Standardization  ordinance,  the  budget  for  1947- 
1948,  and  the  annual  appropriation  ordinance  and  salarir  oi*dinance  for  that 
year  all  will  have  been  finally  passed  and  adopted  well  before  the  expira- 
tion of  the  period  of  six  months  after  the  termination  of  hostilities. 
Turing  the  period  while  the  prohibition  against  action  increasing  salaries 
is  still  suspended,  both  the  Board  of  Supervisors  and  the  liayor  will  have 
completed  all  their  action  in  that  regard. 


The  only  Drohlbltlon  la  against  the  act  of  increase  after  election 
or  during  term  and  that  act  will  have  been  completed  during  the  suspension. 

The  fact  that  the  increase  conmences  after  the  end  of  the  suspension 
is  unimportant.  To  illustrate,  the  salary  of  an  officer,  even  under  the 
p?.>Sb?t?onrmIght  be,  during  4  four  year  term,  five  thousand  dollars  the 
fSst  year,  six  thous^d  dollars  the  second  year,  seven  thousand  dollars 
the  third  ind  eight  thousand  dollars  the  fourth.  The  increase  v^o^ld  not 
be  lllecal  so  Ions  as  the  legislation  Increasing  the  salary  was  enacted 
a?  i  tJSe  when  l?^as  le^al  t   do  so.  That  would  ^«  ^«^°^?^^  ^^f^^^f:" 
election,  or,  in  the  case  under  discussion,  before  the  expiration  of  six 
months  after  the  proclamation  of  December  51,  1946. 

During  tho  period  of  the  suspension  there  is  no  bar  aralnst  ^he  in- 
creasTTrfmriL  ot   elective  orficers.   it  Is  there! ore  iegal  auring 
the  suspension,  io   pass  the  salary  standardization  ordinance,  adopt  the 
budget,  and  pass  the  appropriation  ordinance  and  salary  ordinance,  all 
providing  for  the  Increases  referred  to  in  your  inquiry. 

The  recent  decisions  of  Busch  v.  Turner.  26  Gal.  (2d)  817,  and 
Holland  v.  Byraa.  28  A.C.  580,  are  in  line  with  the  reasoning  of  both 
my  opinions  given  on  this  subject. 

Respectfully  submitted. 


CITY  ATTORNEY 


To  J  Finance  Committee 

Board  of  Supervisors 
oc:  Mayor  Roger  Lapham 
WP 


^no 


Maroh  ai«  1947  • 

SOBJSCTt     A»»«aibly  Clll  No.  857,   •*Tixp«ndlture  and  Tax  Act" 
Applicable  to  San  Francisco 

Daar  sin 

Tou  have  askad  for  an  opinion  as  to  whethor  Assanbly  Bill  No* 
857  would  b«  effectivo  in  regard  to  expenditures  and  tax  revenues  of 
San  Francisco.  Only  the  first  sentence  of  the  bill  need  be  discussed 
hex^a  as  the  remainder  of  it  provides  the  procedure  for  notice  of  heaj»- 
ing,  hearing  and  lethod  and  base  in  determinat  ion  of  increase  of  ex- 
penditures and  taxes.  That  sentence  is  as  follows: 

"Notwithstanding  any  provision  of  law  to  the  con- 
trary, no  county,  city  and  coxinty  or  district  shall  in- 
crease its  expenditures  (excluslTe  of  bond  interest  and 
redemption)  nor  the  amoimt  of  taxes  levied  by  it  upon 
real  and  personal  pJ:^^oerty  or  upon  real  property  except 
by  a  two-thirds  (2/3)  or  more  vote  ot  the  governing 
board." 

OPINIQW 

The  bill  refers,  first,  to  expenditures  and,  second,  to 
taxes  up«i  real  and  personal  property.  It  prevents  an  increase  in  either 
of  these,  except  on  two- thirds  vote  of  the  local  governing  boaz^d.  In- 
crease of  expenditures  will  be  discussed  first,  and  taxes  second. 

1.   INCRSASE  OF  BXPSNDITUBES 

Section  20,  Article  XI,  of  the  State  Constitution,  provides, 
among  other  things,  that  expendittures  of  a  city  and  county,  including 
one  operating  under  a  freeholders'  cliarter,  for  other  than  bond  interest 
and  redemption,  shall  not  exceed  the  preceding  year  by  more  than  five 
percent  unless  previously  authorized  by  the  electors  or  the  State  Board 
of  Equalisation. 

This  limitation  expired  in  1935  by  the  terms  of  the  section, 
with  the  provision  that  the  Isgislature  might  later  impose  the  same 
limitations  for  such  periods  as  it  might  detemine.  This  has  been  held 
to  include  the  imposition  of  a  less  limitation  than  that  specified  in 
the  constitutional  provision.  LOS  ANQBIfS,  etc.  CORP.  v.  C1T£  COUNCIL, 
18  Cal.  App.  (2d)  97,  103. 

The  bill  attempts  to  impose  a  greater  limit*  ion;  that  is, 
any  increase  at  all  is  prohibited,  except  upon  a  different  condition, 
a  two- thirds  vote,  not  of  the  electors,  but  of  the  governing  body.   In 
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this  r6  8p«ety  I  regard  th*  bill  aa  void  and  of  no  application  to 
San  Franeiaeo* 

This  position  is  supported  by  the  oasa  of  ROBISON  ▼•  PAYHE, 
20  Cal«  App«  (2d)  103*  This  ease  held  that  the  legislature  had  power 
to  continue  limitations  on  expenditures  of  political  subdivisions,  as 
provided  by  Idie  constitutional  provision,  but  that  to  be  valid,  the 
liicltationa  specified  by  the  legislature  must  be  the  same  limitat  ions 
as  ^ose  contained  in  the  constitutional  section* 

The  ease  holds  the  legislative  act.  Chapter  356,  Statutes  of 
1935,  to  be  void*  The  opinion  states  in  part  as  followst 

"A  eoaparisOTi  of  the  statute  with  the  Consti- 
tution reveals  that  the  statute  allows  an  lncx*ease  over 
the  5  per  cent  limitation  if  a  majority  of  the  electors 
of  the  political  subdivision  involved  authorise  an  in- 
crease, whereas  article  XI,  section  20  of  the  Consti- 
tution requires  a  two-thirds  vote*   The  constitution 
requires  that  the  5  per  cent  increase  In  expenditures 
each  yesr  be  based  upon  tlie  expenditures  of  the  preced- 
inc  year,  while  the  statute  provides  for  cumulative  ex- 
penditures in  cases  whex>e  the  political  subdivision  has 
not  increased  its  expenditures  by  5  per  cent  over  the 
preceding  year*  Differences  also  exist  between  the  Con- 
stitution and  the  statute  in  fixing  the  base  for  determ- 
ining the  maxismm,  and  also  in  the  meaning  of  *  expendi- 
tures* as  used  in  tiie  respective  acts* 

"Having  concluded  that  the  legisliibure  was  ob- 
ligated if  it  desired  to  continue  the  limitations  on  ex- 
penditU3?es  in  force,  to  reenact  the  conditions  set  out 
in  the  Constitiiion,  the  next  question  is,  is  chapter  566, 
Statutes  of  1935,  in  violation  in  whole  or  in  part  of 
article  XI,  section  20,  of  the  Constitution? 

"There  Is  no  doubt  that  an  act  of  the  legislatvire 
which  conflicts  with  the  Constitution  is  void  (In  re 
Shattuek,  208  Cal*  6;  279  Pac«  996),  but  it  is  also  an 
accepted  principle  that  a  nrovision  or  part  of  ki  act  may 
be  unconstitutional,  and  still  the  whole  act  maj   not  be 
void.   (Paladini  v*  Superior  Coiirt,  178  Cal*  369}  173  Pac* 
588:  Beneficial  Loan  Soc*  v*  Haight,  216  Cal.  506;  U  Pac* 
(2d)  857)*   It  is  necessary,  however,  if  the  constitution- 
al poz^ions  of  the  statute  ar«  to  stand  alone  and  reaain 
in  ftill  force,  that  they  can  be  separated  from  the  uncon- 
stitutional portions*   (Riley  v*  Chambers,  181  Cal*  589; 
185  Pac*  355,  8  A.  L.  R*  418;  In  re  i.elsberg,  215  Cal*  624, 
12  Pac*  (2d)  446;  People  v*  Yoa^mite  Lumber  Co.,  191  Cal* 
267,  216  Pac*  39.) 

"This  doctrine  should  be  applied,  however,  only 


«h»r«  (1)  th«  parts  ar«  so  distlnotlT  saparabl*  that  on* 
can  stand  without  tha  othar,  and  (2d)  where  the  co^irt  is 
able  to  sae  that  tha  intention  of  the  legislature  was 
that  tha  part  declared  valid  Bhould  be  enforoeabla^  STsn 
though  the  other  pa3:*t8  should  fail,   (In  re  wong  Hanaf 
108  Cal«  680,  41  lae«  693,  49  Ara.  St.  Uep.  158;  Peopl* 
r,   Monterey  Pish  Products  Co.,  195  Gal,  648,  234  Pac. 
898,  38  A.  L.  R.  1186;  City  of  Stockton  v.  Frisbie  Sc 
Latta,  93  Gal.  A  pp.  277,  270  Pftc.  270;  Pasadena  lilgh 
School  List.  V.  'Jpjohn,  £06  Cal.  77&|  276  i'ao.341, 
63  A.  L.  R  •  406.) 

"Applying  thoae  tjrinciploa  to  the  statute  before 
us  and  jreoalling  the  variances  between  the  statute  and 
the  Constitution,  ytb  find  clear  conflict,  not  in  its 
minor  provisions  but  in  its  fundamentals  existing  between 
the  two.  The  oonflieting  provisions  in  the  statute  are 
insepaz«ble  from  the  rest  of  the  act,  and  if  the  eonfliot- 
ing  Tiroviaioas  aiHi  ellmtnated  wo  cannot  aay  the  act 
would  then  ejipress  the  tx*ue  intention  of  the  legislature. 

'*ttie  are  of  the  opinion,  therefore,  that  chapter 
see,  Statutes  of  1935,  violates  article  XI,  section  20, 
and  is  Invalid,  and  ti^ere  being  now  no  limitation  on  ex- 
penditures, the  judgment  of  the  trial  court  imxst  be  re- 
versed.  It  is  so  ordez^ed.** 

2,    d;crkase  cf  TAXsa 

The  second  paragx*aph  of  Section  20,  Article  XI,  of  the 
State  Constitution  has  reference,  not  to  espenditures,  but  to  taxes. 
It  is  not  subject  to  tne  limitations  of  the  preceding  paragraph  as 
to  expenditures.   It  is  as  follows t 

"On  and  after  January  1,  1935,  the  Legislatur* 
shall  have  power,  by  two-thirds  vote  of  all  the  m«nd>«M 
elected  to  each  of  the  two  houses,  to  limit  the  amount 
of  taxes  which  may  be  imposed  upon  real  and  personal 
property  according  to  the  value  thereof  for  county  or 
city  and  county  purposes •* 

The  first  question  is  whether  the  tax  provisions  of  the 
bill  are  not  separable  from  tlie  void  provisions  as  to  expenditurea, 
and  hence  void  also,  'i'hey  seem  closely  related  in  the  bill,  but 
might  }>ossibly  be  regarded  by  a  c  ourt  in  a  case  binding  on  San 
I'rsneisco  as  eepax»able  in  natU2*e  and  not  vitiated  by  the  Invalidity 
of  the  )rovi8ions  of  the  bill  t*elating  to  expenditures.   Hence,  for 
the  purpose  hereof,  the  tax  provisions  should  be  re,;arded  as  sep- 
ax^able  from  the  expenditxire  provisions* 
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"City  And  county",  as  used  in  the  first  paz*Agraph  of  Section 
20,  Article  XI,  specifically  includes  a  city  and   eotmty  having  a 
freeholders*  chax^er*  It  is  proper  to  assune  that  tliese  words  are 
intended  to  have  the  same  neaning  in  trie  second  paragraph,  the  one 
above  quoted* 

"Croveming  board",  as  used  in  the  bill  should  be  taken  to 
include  reference  to  o^o*  Board  of  Supervisors. 

A  ^prohibition  against  increase  of  taxes  upon  real  and  person- 
al property  or  real  property,  except  by  two-thirds  vote  of  the  Board, 
as  stated  in  the  bill,  is  a  form  of  limitation  upon  the  amount  of 
taxes  ii^oieh  may  be  isiposed  upon  such  pzHjperty,  as  stated  in  the  con- 
stitutional section.  This  limitation  is  therefore  authorised  by  the 
Constitution,  upon  two-thirds  vote  of  all  ooiabers  of  each  house  of 
the  Legi8lat\xre. 

Othere  differences  in  woz^dlng  between  the  tax  provisions  of 
the  bill  and  the  constitutional  section  do  not  require  note  here. 

1^  ooneluslon  is,  therefore,  that  the  bill.  If  enacted, 
would  not  b©  valid  as  a  IL-riltst  ion  upon  increase  of  expenditures 
of  the  city  and  county,  but  tnat  the  bill  wo^old  be  valid  as  to  taxes 
of  the  types  refei*red  to  in  it,  which  might  bo  Is  vied  after  its 
effective  date* 

Respectfully  submitted. 


CITY  ATTORHEY 

Chief  Administrative  Officer 
CO  -  Controller 
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April  2,  1047 


SUBJECT:      LAW  AS  TO  PARCELS  CONSTITOTING  A   "SUBDIVISION",   AND  PAPCELS 
NOT    INCLUDED   IN  THE  DKPINITION  UP  A   SU3DIVISI0N. 


0«ntlement 


ThlB  will  acknowl«dg»  rooeipt  of  your  recent  request  for  an  opinion 
as  follows  I 

"lincloaed  herewith  la  a  copy  of  a  protest  by  numerous  property 
owners  In  the  vicinity  of  4th  Avenue  and  Kirkhaa  Street, 
also  accompanying  this  protest  Is  a  copy  of  the  Minimum  U>t 
Sise  Ordinance  No,  4162,  which  uhe  letter  of  protest  refers  to. 

"The  City  Planning  Conanission,  as  well  as  the  protestants, 
desires  an  interpretation  of  Section  99,  Part  (a).  New  Sub- 
divisions -  Lot  Areas  and  part  (c).  Re subdivisions. 

"Existing  physical  conditions  relative  to  the  interpretation! 

"(1)  The  west  side  of  4th  Avenue  between  Parnassus  Avenue  and 
Kirkham  Streets  is  a  built  up  area,  the  lots  have  a  frontage 
of  25  feet  and  a  depth  of  120  feet.  The  street  is  paved. 

"(2)  On  the  east  side  of  4th  Avenue  there  is  no  development 
except  the  U.  C.  Hospital  which  is  located  on  the  northeast 
comer  of  Parnassus  and  4th  Avenues  and  extends  approximately 
100  feet  south  along  the  east  line  of  4th  Avenue. 

"(5)  The  area  in  question  is  237  feet  along  the  east  line  of 
4th  Avenue  cosnmonoing  on  the  south  line  of  Kirkham  and  extending 
north.  The  area  is  known  as  Lot  4A  in  Assessor's  Block  2643A. 

"(4)  The  total  acreage  of  the  Lot  4A  is  2.24  which  is  shown 
on  the  aoccHnpanying  map. 

"Proposal  filed  by  applicant  relative  to  the  interpretation: 

"(1)   Building  applications  have  been  filed  with  the  Central 
Permit  Department  for  seven  homes.  The  lots  have  a  25-foot 
frontage  and  are  100  feet  in  depth.   (See  map) 

"Miscellaneous  information  relative  to  the  interpretation! 

"(1)  The  1943  Subdivision  Map  Act,  Article  5,  Section  11536, 
gives  a  definition  of  a  subdivision. 

"Question  for  interpret o.ti on; 

"(1)  Under  tbs  minimum  Lot  Sise  Ordinance  No.  4162,  Section  99, 
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part  (a)  — 

,      "Is  this  r5roposal  a  new  subdlvlalon  and  should  It  conform  in 
dimensions  to  the  neighborhood  pattern  as  determined  by  the 
City  Planning  Comnii salon,  or 

"is  It  a  rcsubdlvlsion  vmder  part  (c),  which  requires  the 

lots  to  be  subdivided  to  2500  square  feet  with  25-foot  frontac«T 

"Any  additional  information  you  may  require,  please  feel  free 
to  ask* 

"The  City  Planning  Connnisslon  appreciates  your  interpretation 
of  ttiis  portion  of  the  Ordinance," 

OPINION 

section  99  of  Article  4,  Ctiapter  II,  Part  II  of  the  P^n  Francisco 
Municipal  Code,  on  regulating  subdivisions  of  land  and  use  of  lots  for  dwelliiv 
purposes,  provides  in  part  as  follows: 

"(a)  New  Subdivisions  -  Lot  Areas.  In  all  areas  here- 
after subdivided,  where  a  subdivision  map  is  to  be  filed 
for  approval,  all  lot  lines  shall  be  shown  on  said  map, 
and  such  lota  shall  conform  In  dimension  to  the  neighborhood 
pattern  as  determined  by  the  City  Planning  Commission, 
Where  a  neighborhood  oat  tarn  floes  not  exist,  lots  shall  have 
a  width  of  not  less  tnan  35  feet.  Ho  subdivision  shall  be 
approved  which  does  not  comply  with  the  provisions  of  this 
section, 

",  .  ,  (o)  Resubdl vision.  Except  as  provided  in  r-ubdi visions 
(d)  and  (e)  hereof.  In  any  area  previously  subdivided  no  lot 
OP  land  unit  shall  be  established  and  Indicated  upon  a  map 
or  maps  filed  for  record  which  has  an  area  less  than  2500 
square  feet,  or  a  width  less  than  25  feet,  and  no  building 
shall  be  constructed  upon  any  such  lot  whioh  will  cover  more 
than  65  per  cent  of  the  lot  area,  or  which  provides  for  an 
open  rear  yard  less  tlmn  15  feet  in  depth," 

Section  11535  of  the  Business  and  Professione  Code  of  California 
defines  a  "Subdivision"  as  follows: 

"Subdivision:  Definition:  Parcels  not  Included:  Piling 
Record  of  sxirvey  map:  Land  dedicated  for  cemetery  purposes, 

"(a)  /Definition^  "Subdivision"  refers  to  any  land  or  por- 
tion Thereof,  shown  on  the  last  preceding  tax  roll  as  a  unit 

or  as  contiguous  units,  which  is  divided  for  the  purpose  of 


aal«f  whether  inmediato  or  future ,  by  Any  subdivldar. 
Into  fiv«  or  more  paroels  within  any  one-year  period* 

"(b)  /Parcels  not  Included^  (Subdivision*  does  not 
Inclxtde  either  of  the  following  t 

"(1)  Any  paroel  or  paroels  of  land  In  which  all  of  the 
following  conditions  are  pi^esentt  (1)  Viixich  contain  less 
than  five  acres^  (II)  which  abut  upon  dedicated  streets 
or  highways, (III)  in  which  street  opening  or  widening 
Is  not  required  by  tohe  governing  body  In  dividing  the 
land  Into  lots  or  peuroels,  and  (IV)  the  lot  ded.  gn  meets 
the  approval  of  tl^  governing  body. 

"(2)  Any  paroel  or  parcolo  of  land  divided  Into  lots 
or  parcels,  euch  of  a  net  area  of  one  acre  or  more,  a 
tentative  map  of  which  has  been  subnilttod  to  the  governing 
body  and  has  been  approved  by  It  as  to  street  allgment 
and  widths,  dralziage  provisions  and  lot  design* 

"(o)  filing  record  of  survey  laapj/  In  either  case  pro- 
vided in  subsection  (b)  of  thla  section,  there  shall  be 
filed  a  ire  cord  of  survey  map  pursuant  only  to  the  prov*  siona 
of  Chapter  15  of  Division  3  of  this  code* 

"(d)  /Land  dedicated  for  cemetery  purposes*/  Nothing  contained 
In  this  chapter  shall  apply  to  land  dedicated  for  cemetery 
purposes  under  the  Health  and  Safety  Code  of  the  State  of 
California*" 

From  the  facts  furnished  to  me  it  appears  that  no  "subdivision 
map".  In  accordance  with  law,  has  ever  been  filed  in  connection  with 
the  property  in  question*   Uhder  these  circumstances  we  do  not  have 
involved  here  any  question  of  a  "re subdivision",  (under  Municipal  Code, 
supra,  99c),  as  a  "re subdivision"  contemplates  action  in  connection 
with  an  area  previously  duly  "subdivided". 

Thus,  the  only  question  here  Involved  appears  to  bo  whether  the 
property  Is  a  "subdivision"  as  that  tenn  is  defined  in  section  11535(a) 
of  the  Business  and  Professions  Code,  or  whether  this  property  can  cone 
within  the  parcels  excluded  from  this  definition,  by  sixbd  vision  (b)(1) 
(supra)  thereof.   If  this  property  is  a  "subdivision",  as  thus  defined, 
a  proper  subdivision  map,  or  maps,  must  be  filed  in  accordance  with  law* 
If  this  property  is  considered  as  not  inclu  ed  in  the  definition  of  a 
subdivision,  then  no  subdivision  map.  or  maps,  need  be  filed,  and  this 
determination  by  the  lioard  of  Supervisors  wovild  be  tantamount  to  granting 
the  application  as  made* 

It  would  appear  that  the  applicant  meets  the  requirements  of  sub- 
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sootions,  (I),  (II),  and  (III)  of  aubdlvlalon  (b)  (1)  (supra)  of 
parcels  excluded  from  the  definition  of  a  "aubdlvlalon".  Th«  laat 
aubaeotlon  (IV)  thereof,  however,  oontalna  the  requirement  that  "the 
lot  dealgn  meet  a  the  approval  of  the  f-oveming  body". 

Uhder  ordinance  No*  2260  of  the  Board  of  Supervisors  (Finally 
paased  July  26,  1943)  the  rirector  of  Public  orks  la  dealpnated  at 
"the  advisory  agency"  under  section  11509  of  the  Bualneaa  and  Pro- 
fessiooB  Code  of  California,  and  charged  with  the  duty  of  making  In- 
vest l£:Rt  Ions  and  reports  of  the  design  and  Improvwnent  of  any  proposed 
subdivision  of  real  estate  In  San  Francisco*  Uhder  this  same  ordinance 
the  Board  of  Supervisors  recognlsex  Itself  as  the  "Governing  body"  In 
such  matters* 

It  Is  theirefore  a  matter  committed  to  the  sound  discretion  of  the 
Board  of  Supervisors,  as  the  "covemlng  body"  to  determine  whether 
the  "lot  design"  as  submitted  by  the  applicant  meets  with  the  Board's 
approval* 

If  It  does  r.tset  with  the  Boa3?d»a  approval,  then  no  subdivision  map 
or  maps  need  be  filed,  and  such  a  determination  by  the  Board  would  con- 
stitute a  granting  of  the  application  as  made*  If.  the  "lot  design", 
as  submitted  by  the  applicant,  does  not  meet  with  the  Board's  approval 
then  the  applicant  would  have  to  file  a  subdivision  map  or  maps  if  he 
desired  to  subdivide  the  property  aa  requested* 

You  are  thus  advised  in  connection  with  your  inquiry  as  submitted* 

Respectfully  submitted. 


CITY  ATTORMBY 


To  I  City  Planning  Gomnission 
MSI. 


^nx 


April  2,    1947 


SUBJECT  J      PIRS  DEPARTMKIIf  AND  SALVAOB  COBPS,    PROMOTIONAL  EXAMINATIONS 
TO   LIEUTKNAPJT    INf    SALVAGE  CORPS  ANT  FIRE  rEPARTMEOT,    PRO- 
MOTIONAL EXAMINATIONS  TO  LIEUTKNANT   IN|    LIBIJTENANT  FIRB  DB- 
PARTMBM  AND  SALVAGE  CORPS,    PROMOTIONAL  EXAMINATIONS  PCR 
POSITIONS   OP I 

Qentlemeni 

You  have  requested  the  opinion  of  this  office  aa  follows t 

"we  are  announcing  prOTiotive  examinations  to  the  rank 
of  Lieutenant,  Fire  l^parfcment,  and  Lieutenant,  Salvage 
Corps* 

*W111  you  kindly  refer  to  the  provisions  of  section  38,1 
of  the  charter  and  advise  us  if  monher  of  the  Fire  De- 
partment in  the  entrance  rank  as  Firernan  may  ficirtlclpate 
In  the  exemixmtlon  for  promotion  to  Lieutenant,  Salvage 
Corps,  and  if  Firemen,  Salva;;o  Corps  may  perticii>ate  In 
the  examination  for  Lieutenant,  Fire  Department* 

"Your  early  response  will  be  appreciated  as  we  desire 
to  announce  these  exaninatlons  at  the  next  meeting  of 
the  Civil  Service  Cojnmission,'* 

OPINION 

Section  38.1  creates  a  salvage  coz*ps,  as  a  division  of  the  fl2*e 
department,  ai^  is  under  tlie  Jurisdiction  of  the  fire  omnmissloners* 

The  blanketing  in  of  certain  members  of  the  Underwriters*  Fire 
Patrol  of  San  Francisco  into  this  corps  is  provided  for*  Employees 
subsequently  added  shall  be  appointed  pursuant  to  the  civil  service 
provisions  of  the  charter* 

The  following  language  is  controlling i 

"  •  •  •  The  personnel  of  said  salvage  corps  shall  not 
be  transferred  to  any  other  bxmnch  or  division  of  the 
fire  dopartment  ut  eh&ll  at  all  times  be  subject  to 
the  orders  of  the  chief  engineer  of  the  department  in 
so  far  as  actual  service  is  concerned*  The  personnel 
of  said  salvage  corps  may  be  Increased  in  accordance 
with  the  fiscal  and  budgetary  procedure  provided  for 
In  the  charter,  but  members  of  any  other  branch  or  di- 
vision of  said  fire  department  shall  not  be  transferred 


to  said  salvago  corps  except  aTter  examination  and  cer- 
tification as  to  alieiblllty  by  the  civil  service  com- 
Biisslon*" 

It  is  the  Intent  of  the  charter  to  maintain  the  salvage  corps 
as  a  separate  division  of  the  fire  department,  and  the  personnel  of 
this  corps  are  not  to  have  their  duties  changed  to  other  work  within 
the  department.  No  exception  is  stated  in  the  charter.  The  same 
intent  Is  manifested,  as  to  members  of  other  branches  of  the  fire 
department,  that  they  shall  not  be  transferred  to  the  salvage  corps. 
However,  an  exception  la  made  in  the  latter  case,  namely  that  It  Is 
possible  to  make  such  a  transfer  from  other  divisions  of  the  depart- 
ment to  the  salvage  corps  upon  taking  examination  and  certification 
as  to  eligibility  by  your  commission. 

By  expressly  making  an  exception  in  one  case,  applying  the 
maxln  of  "expresio  unlus,  exclusio  alterius",  it  necessarily  follows 
that  the  members  of  the  salvage  corps  were  not  Intended  to  be  permitted 
to  transfer  to  other  branches  or  services  of  the  fire  department  by 
examination  or  otherwise. 

It  is  my  opinion  that  Firemen  in  the  fire  department  are  eligible 
to  take  the  examinations  for  Lieutenant  in  the  salvage  corps.  On 
the  other  hand.  Firemen,  Salvage  Corps  may  not  take  the  examination 
for  Lieutenant  in  the  fire  department* 

Respectfully  submitted. 


CITY  ATTORHEY 


To:  Oivil  Service  Commission 
OAH 


^njL- 


<K0 


April  5,  1947 

SUBJECT  J   SERVICE  REl'IREMENT  ALLOWANCE  AFTER  ATTAINI1«}  THE  AGE 
OP  60  YEARS, 

Qentlemen: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  follows: 

"A  question  has  risen  about  the  Interpretation  of  the 
following  two  sentences  appearing  In  subsection  (B)  of 
Section  165.2,  of  the  Charter: 

"•A  member  retired  after  reaching  the  age  of  sixty  years 
shall  receive  a  service  retirement  allowance  at  the  rate 
of  l-2/5Ji;  of  said  average  final  compensation  for  each  year 
of  service.  The  service  retirement  allowance  of  any  member 
retirtng,  after  rendering  twenty  years  or  more  of  such  ser- 
vice, and  having  attained  the  age  of  fifty-five  years, 
computed  under  subsection  (G),  shall  be  such  as  can  be  pro- 
vided at  the  age  of  retirement  by  the  actuarial  value,  at 
the  a{-;e  of  retirement,  of  the  retirement  allowance  to  which 
he  would  be  entitled  upon  retirement  at  age  sixty  and  with 
the  service  credited  at  the  date  of  actual  retirement* < 

"I  thought  I  should  submit  the  follovdng  statements  in 
connection  with  the  matter: 

"1  -  The  age  and  servioe  requirements  for  service  retire- 
ment, as  given  in  subsection  (B)  are 

"(a)  the  attainment  of  age  sixty  with  credit  for  at  least 
ten  years  of  service,  or 

"(b)  the  attainment  of  age  fifty-five  with  credit  for  at 
least  twenty  years  of  service* 

"2  -  The  second  sentence  quoted  above  clearly  provides,  in 
effect,  for  the  dlscoimt,  if  retirement  is  below  60,  of  the 

percentage  per  year  provided  at  age  60,  so  that  the  allowance 
at  the  lower  age  shall  be  the  actuarial  equivalent  of  the 
allowsuice  baaed  on  the  service  credited,  at  1-2/3^^  per  year, 
but  deferred  to  age  60,  i*e»,  to  which  he  would  be  entitled 
at  age  60* 

"3  -  The  question  at  issue  is  whether  the  second  sentence  also 
provides  for  the  accumulation  of  the  1-2/3JC  and  its  application 
at  the  higher  agets  lower  annuity  rate,  in  the  event  retire- 
ment takes  place  after  age  sixty,  so  that  the  allowance  at  the 
higher  age  shall  be  actuarially  equivalent  to  an  allowance  at 
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60.  based  on  aervloe  credited,  Inclvidlng  service  rendered 
after  age  60« 

"4  -  The  actuarial  valuation  required  in  charter  section 
158  was  made  on  the  basis  of  1-2/3  per  cent  per  year  if 
retirement  is  » after  reaching  the  age  of  sixty»  and  a 
discounted  percent  for  retirement  below  age  G0«  The  pro- 
posed section  165*2  was  submitted  to  the  electorate  on  the 
basis  of  the  actuarial  valuation.  These  statements  about 
the  actuarial  valuation  are  made,  because  of  a  possible 
question  as  to  the  validity  of  the  charter  amendment,  if 
it  is  found  to  provide  a  greater  percentage  than  1-2/3, 
upon  service  retirement  after  sixty. 

"You  are  i^equested  to  advise  the  retirement  board,  there- 
fore, as  to  whether  a  member  retiring  for  service  after 
attaining  age  sixty,  is  entitled  to  have  his  allowance  cal- 
culated on  the  basis  of  1-2/5  percent  of  his  average  final 
compensation  for  each  year  of  service,  or  whether  that  per- 
centage is  to  be  accumulated  in  such  a  manner  as  to  make 
the  allowance  at  the  higher  a  :e,  actuarily  equivalent  to  an 
allowance  at  60,  based  on  1-2/3  percent  for  each  year  of 
service  credited  at  the  higher  age." 

OPINION 

Your  request  for  «m  opinion  involves  an  interpretation  of  the  two 
sentences  you  quote  at  the  outset  of  your  letter  (which  is  incorporated 
above),  aid  which  sentences  are  taken  from  subsection  (B)  of  section  165.2 
of  the  charter. 

The  first  sentence  thereof  in  substance  provides  for  the  service 
retirement  allowance  of  any  member  retiring  after  reaching  the  age  of 
sixty  years.  The  second  sentence  thereof  in  substance  provides  for 
the  service  retirement  allowance  of  any  member  retiring  between  the  age 
of  fifty-five  years  and  sixty  years,  and  covering  retirement  during  that 
period  only. 

The  reference  to  twenty  years  of  service  in  the  second  sentence  is 
only  a  reconnition  of  the  provisions  of  our  retirement  law  that  an  employee 
between  fifty-five  and  sixty  years  of  age  can  only  retire  for  service 
provided  he  has  twenty  years  of  service  behind  him,  as  distinguished  fron 
his  right  to  retire  after  reaching  sixty  years  of  age  with  only  ten  year* 
of  service  behind  him. 

You  are  therefore  advised  that  the  benefits  to  which  a  member  would 
be  entitled  who  retires  for  service  after  attaining  age  sixty  are  those 
set  forth  in  the  first  sentence  above  referred  to,  i.e.  his  retirement 
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allowance  would  be  calculated  on  the  basis  of  1-2/35^  of  his  average 
final  compensation  for  each  year  of  service. 

Respectfully  submitted. 


CITY  ATTORNEY 


To:  Retirement   Boax>d 
KSW 


7  ^^ 


April  9,   1947 


Subject t  A  Lottery  is  illegal  in 
Cfllironiia. 

Dmmr  Slri 

You  have  advised  me  that  a  staid  citizen,  an  outstondizig 
gentlenan  of  the  business  world  and  one  almost  impeccable  has 
BUt;c*>ted  to  you  as  a  neans  of  nev  aouxces  of  i-  e venue  out  of  which 
tu  help  pay  for  the  uountin^^  cost  of  the  Municipal  Goverziownt, 
that  the  City  should  conduct  a  lotteiry.  lou   have  presented  the 
query,  may  a  lottery  le(^ally  be  conducted  by  the  City  and  County 
of  San  Francisco? 

OPINIQH 

Your  attention  is  respectfully  directed  to  section  26 
of  Artiele  IV  of  the  Constitution  of  California,  which  reads, 
in  part,  as  follows t 

"The  Legislature  shall  have  no  power  to 
authorize  lotteries  or  j^lft  enterprises 
for  any  purpose  and  shall  pass  laws  to  pro- 
hibit the  sole  in  this  State  of  lottery  or 
gift  enterprise  tickets  or  tickets  in  any 
seheBie  in  the  nature  of  a  lottery  --t  «   «•" 

A  lottery  is  defined  by  section  319  of  the  Penal  Code 
and  this  is  the  definition  ^iven: 

"A  lotteiry  is  any  scheme  for  the  dis- 
posal or  distribution  of  property  by  cliumce, 
among  persons  who  have  paid  or  proBiised  to 
pay  any  valuable  consideration  for  the  chance 
of  obtaininc  such  property  ov   a  portion  of 
it,  oi'   for  any  share  or  any  interest  in  such 
property,  v^pon  any  agreement,  understanding, 
or  expectation  that  it  is  to  be  distributed 
or  disposed  of  by  lot  or  chanoe,  whether 
called  a  lottery,  raffxe,  or  gif t->ente]?prise, 
or  by  whatever  name  the  same  may  be  known." 

:^eotlm&  3&0  of  the  same  eode  provides! 

"IsTvery  person  who  oontxlves,  prepares,  sets 
up,  proposes,  or  draws  any  lottery,  is  {^uilty 
of  a  misdemeanor.** 

An  atteBV)t  was  made  in  the  City  of  Los  Angeles  to 
operate  a  lottery  under  an  ordinance  in  effect  In  that 
city,  Biux    tciis  ordinance  was  subject  to  review  in  the 
case  of 

people  V.  settles  (Appell.  Dept.  L.A.  Super. 
2i.  19&8),  29  Ca.  App.  (2d)  781, 
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in  •iilch  case  the  defendwat  waa  convicted  oi  operating  a 
lottery.  He  maintained  it  waa  a  ^.amn   of  akill  and  relied 
upon  a  lieense  from  tlie  City  of  Loa  Angeles.  That  munici- 
pality had  an  ordinance  author  lain  the  Police  Coail  salon 
todeteiTulne  lAiether  a  particulsr  ea«e  waa  one  of  akill 
and,  if  d»termlnino  thia  queation  in  the  arf inaative ,  to 
iaaue  a  licenae  to  conduct  the  same.   In  holding  the 
ordinance  void,  the  Court  atated  (bottom  of  p.  786): 

"The  law  prohibitlne  lotteriea  is  a  part  of  th» 
Penal  Code,  enacted  by  the  atate  letiislatvire  in 
ita  exerclae  ol'   the  general  police  power  of  the 
atate  and  in  obedience  to  a  conatitational  mandat* 
found  in  aeetlon  26,  article  IV,  ox'  our  State 
Conatitution.   with  auch  enactiaenta  citiea  have 
no  power  to  interfer*.  The  atate  has  not  con- 
fided to  the  police  oomalsaion  aay  authority  in 
the  enforcement  of  the  lottery  atacute  or  any 
power  to  determine  what  la  and  what  is  not  a  vio- 
lation thereof.  The  city  can-.ot  confer  auch 
juriadictlon,  no  matter  how  atrongly  it  may  atveopt 
to  do  80,  for  thia  la  not  a  municipal  affair." 

In  view  of  what  haa  been  above  atated,  I  regretfully 
ftdviae  you  that  other  aouroea  of  revenue  muat  be  aou^t, 
and  until  the  people  of  the  atate  have  amended  the  Con- 
atitution of  Calirornia  and  the  Board  of  Sapervisora  haa 
enacted  proper  ordinancea  In  conformity  with  the  amend- 
ment a  lottery  may  not  lei^ally  be  conducted  by  the  city 
and  county. 

ReapeotfvLlly  auboitted, 

JOHM  J.  0»TOOLE,  City  Attorney 


By 


DIOH  R.  HOLtt 
Public  Utilitiea  Counsel 


Tot 

The  Mayor 

DRH 
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April  9,   1947 


SUBJECTS      PIR>:  DBPARTMIdrT  AIJD  SALVAGE  COUPS,    PROUOTlOliAL  KXAHINATION 
TO  LXismriflUaiT  ZX}   SaLVAOS  corps  and  firs  I»PARTMSin,    PRO- 
MOa'lOhAL  KXAMINATIONS  TO  LIKUTi^NAliT   IMf   LISUTKHAliT  FIRB  DB- 
PARTMfiliT  klkH  SALVAOU  CORPS ,   PEOMO*!' ZONAL  fiXAIilHATlOJiS  FOR 
POSITIOUS  0F| 

0«ntl«B«nt 

Certain  rtpreaentations  hare  been  made  to  ae  eoneemlng  ay 
opinion  of  April  2«  1947,  to  you  on  the  above  entitled  matter  vhloh 
deserre  oonslderatlon.  These  representationa  are  based  on  the  faot 
that  It  la  olalmed  that  prior  to  the  enactment  of  Charter  Section 
30«1,  there  was  a  clear  understanding  between  the  representatlTSS  of 
the  employees  of  the  Plre  Department  and  the  x*epreaentatlveB  of  those 
in  the  Underwriters*  Plre  Patrol  who  were  to  be  blanketed  into  the 
Salvage  Corps,  that  the  Corps ,  when  oreated,  would  be  a  distinct  unit 
and  opez*ated  as  suoh,  as  far  as  consonant  with  good  administration* 
It  was  Intended  not  only  that  m«nbers  of  the  Fire  Departrrtent  would 
not  be  transferred  to  the  Salvage  nor  vice  versa  for  carrying  out 
duties  within  respective  ranks,  but  also  that  promotive  examinations 
within  the  Fire  Department  and  the  Salvage  Corps  would  be  open  only 
to  the  eligible  members  within  the  separate  divisions* 

After  serious  reconsideration  of  the  language  of  Section  38*1 
of  the  Charter,  I  am  forced  to  conclude  that  if  this  was  the  Intent 
it  was  not  completely  oarx^ed  out  in  the  langtaa^  of  the  section*   It 
appears  that  the  mnraers  as  such  of  the  Salvage  Corps  may  not  become 
members  of  the  Firs  Department  in  any  manner  by  examination,  transfer 
or  otherwise.  The  same  is  true  with  relation  to  members  of  the  Plre 
Department  seeking  to  become  members  of  the  Salvage  Corps,  except  that 
this  oan  be  done  by  examination  and  certification*  The  Cmrter,  having 
expressed  an  exception  in  favor  of  one  branch  or  division,  and  not 
having  done  so  with  the  other,  it  is  neeessarily  concluded  that  the 
exception  was  intentionally  limited  to  the  Plre  Department  alone* 

If  this  appears  to  be  contra  to  the  intent  of  the  drafters  of  the 
Chax*ter  amendment,  then  that  Intent  must  be  controlled  by  the  express 
language  of  the  amendment  "a  statute  is  a  written  law  and  it  cannot  be 
construed  to  have  a  sense  and  spirit  not  deduclble  from  its  provisions" 
(2  Lewis  Sutherland  Statutory  Construction  1066)* 

This  conclusion  seems  inescapable  when  the  use  of  the  word  "trans* 
fer**  is  noted  with  reference  to  members  of  the  Plre  Department*  The 
term  implies  a  movement  from  one  department  to  another  without  tormina-* 
tion  of  one*s  status  as  a  municipal  employee*  "Transfers  are  volxintary 
amtters  which  ar«  made  for  the  mutual  convenience  of  government  and  the 
employee  who  is  being  transferred"  (Bateman  v*  Fullen,  28  NYS  (2)  250)* 


Thus  thm  manifoated  Intent  of  th«  seotlon  Is  to  permit  mambers  of 
th«  Fire  Jl>«partiiient  to  beeome  members  of  the  SalTage  Corps  upon  ex- 
ainlnation  and  oertifloatlon  and  without  terminating  their  nunioipal 
employment  • 

The  Civil  Seririoe  Oommission  should^  however^  give  most  eareful 
eons idez>at ion  to  the  langxiage  used  in  the  Section  in  so  far  as  it 
prohibits  Toenbers  of  the  Salvage  Corps  transferring  to  the  Fire  De- 
partment* Thus,  a  x>*z'8on  who  is  a  mssnber  of  the  Fire  l>epartinent 
and  who  takes  an  examination  for  the  position  of  lieutenant  in  the 
SalTage  Corps  is  frozen  in  the  Salvage  Corps ,  onoe  he  takes  his 
position  vrith  that  Corps,  and  he  beoones  ineligible  for  further 
service  in  the  Fire  Department* 

You  are  therefore  advised  that  my  oonolusion  is  that  the  opinion 
rendered  you  on  April  2,   1947^  is  oorreet. 

Very  truly  yours. 


jroii:^  J.  o*TooLs 
City  Attorney 


Tot  The  Civil  Service  CoonissiMi 


-  2  - 


^pi 


April     9      1947. 


SUbJECTt      CLAIM   TO  WiDuW'S  RI-:TIREiAF.i.T  ALi^OWAKCE  UNDER 
SECTION  168   or  TliE  CilAiiTi^K. 

Gentlemen : 

TliiB  will  acknowledise  receipt  of  your  recent  request  for  an 
opinion  as  follows i 

"The  Ketiroment  Board  has  directed  that  the  pertinent 
facts  in  the  case  of  John  J.  Walshe,  policeman,  who 
died  January  23,  1943,  be  recited  to  you,  J^'i^^ 
your  opinion  be  requested  relative  to  the  death  bene- 
fit payable  to  the  widow,   l-he  following  facts,  there- 
fore,  are  submitted: 

"l  -  John  J.  Vialshe  became  a  member  of  the  Police 
Department  in  January,  1907,  and  elected  to  be- 
come  a  member  of  the  Sa.  Francisco  City  and  County 
^^ployees'  Retirement  System  under  Section  16b. 

"^  -  According  to  the  record,  Joh:.  J.  vvalshe  applied 
for  retirement  on  account  of  disability  claimed  to 
result  from  an  incident  on  February  27,  1925,  wlien 
he  was  struck  by  a  street  car,  at  which  time  Article 
VIII,  Chapter  X,  Section  4,  of  the  1925  Charter  was 
effective  and  which  reads,  in  part,  as  follows: 

'The  Commission  shall,  out  of  the  Police 
Relief  and  Pension  I'tind,  provide  as  follows 
for  the  family  of  any  officer,  member  or  em- 
ployae  who  way  be  killed  or  injured  while  in 
the  performance  of  his  duties,  and  who  shall 
have  died  within  three  (3)  years  from  the  date 
of  such  injury,  and  the  receipt  by  such  offi- 
cer, member  or  employee  of  any  relief  under 
this  Chapter  during  liis  lifetime  shall  not 
bar  the  said  fa  ily  from  the  benefits  of  this 
section. ' 

"3  -  The  ftetirement  Board  retired  f/!r.  VValshe  effect- 
ive September  16,  1937  because  of  disability 
(continued  pain  or  trouble  in  the  sacroiliac  region) 
resulting  from  the  foregoing  injury. 

"4  -  On  January  23,  1943,  Ur.  Waishe  died,  the  cause 
of  death  being  recorded  as  'cirrhosis  of  liver.' 
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"5  -  On  February  1,  1943,  L«ona  M.  Walehe,  de- 
ceased's wife,  filed  an  application  fo.p  con- 
tinuation of  retirement  allowance. 

"You  are  requested  to  advise  the  Retirement  board  whether 
the  death  benefit  is  payable  to  the  designated  bene- 
ficiary, namely,  Leona  J';,  ttalshe,  pursuant  to  tne  above 
facts." 

0  P  I  H  I  0  N. 

I^Vor  the  facta  heroin  related,  it  does  not  appear  that  Mr. 
Wal3li«  died  within  tliree  years  from  txie  date  of  an  injury  received 
wh^io  Ir.  tne   porfoniance  of  his  duties  as  a  poxiceman,  or  ev«n  as 
a  result  of  any  ouch  injury. 

Under  the  circumstance  a,  Leona  1.1.  VValshe,  the  decedent's 
widow,  ccntiot  claim  any  rigiit  to  any  retirement  allowance  under 
the  provlaiona  of  Section  168  6f   the  Charter. 

Respectfully  submitted, 

jiMj.  J.  o'tooij: 


City  Attorney. 


To:  Retirement  board, 


^I^L 


April  10,  1947 


SUBJSCTx      \iV:-    '    ■T7E3   inLIT/jr/  SraVICE   "IN  Tins  OP  VSIAR" 

uir  ,.  .:  145  OF  t:2:  c::a:-:ti31, 

G«ntloxa0n: 

Thla  will  acknowlodc«  receipt  of  yovj;'  recent  request  for  an 
opinion  as  follows s 

'*£/lll  you  kindly  refer  to  tJio  provisions  of  section 
145  of  the  Charter  doallnc  v/ith  veterans*  prerei*ence8 
under  which  tlie  tern  'veteran'  is  defined  as  a  person 
who  has  been  mustered  into  or  served  in  t'le  army,  navy 
or  marine  coxT>s  of  the  United  States  in  titae  of  war* 
and  who  iias  received  an  honorable  dlaciiarce  or  certificate 
of  active  service  therofor.  Such  votorana  are  required  to 
ixave  thirty  days  or  nore  of  actual  service  in  tine  of  war. 

"Under  rxilo  of  the  coccaisaion  •time  of  war*  in  respect 
to  World  iVar  I  ran  from  April  6,  1917,  the  becinninc  date 
of  tUo  wsir,  until  tlie  Arnistica  on  Ilovomber  11,  1918.  This 
rulinG  is  based  on  court  decisions  which  determine  that  the 
war  ceased  with  the  Aruisticet  and  did  not  continue  until 
the  signing  of  the  treaty  of  peace* 

"Since  V/orld  '^/ar  II  was  not  tontiinated  by  an  Armistice, 
but  by  the  actual  siorreuder  of  the  Axis  Powers,  will  you 
advise  us  if  service  beyond  the  surrender  of  Japan  can  b# 
conetmied  as  service  during  tizrte  of  war,  or  if  sei*vice 
beyond  December  51,  104C,  the  date  on  vrtiich  tlio  President 
has  declared  tlie  cessation  of  hoatilities,  can  be  constrxiod 
as  service  during  tiae  of  war." 

0  P  I  K  I  0  U 

Section  145  of  the  Charter  defines  the  term  "veteran"  as 
follows: 

"■K-iHsThe  term  ♦veteran'  as  used  in  tide  section  shall 
be  taken  to  nean  any  person  who  has  been  mustered  into, 
or  served  in,  the  Army,  or  enlisted  in,  or  served  in,  the 
Havy  or  l^^lne  Corps,  of  the  United  States,  in  t  ime  of  war 
and  received  an  honorable  discharce  or  certificate  of 
honorable  active  service." 

As  you  Jiave  indicated  in  your  request,  the  words  "in  tine  of 
war"  have  been  interpreted,  as  applied  to  -orld  v<ar  I,  to  cover  the 
period  froci  April  6,  1917  throuch  the  sicning  of  the  Amistioe  on 
Kovenber  11,  lOlG. 


The  Supremo  Curt  of  the  State  ©^  California  hos  eo  l^elj  In 
the  case  nf  r^laor  v.  TIo;^l:ins.  G  Cal.  (2d)  537  (1936)  where  the 
coixrt  said  In  part: 

"v"  en  tlie  Armistice  was  effected  on  November  11,  1918, 
the  conTlict  between  the  United  states  arid  Gerwony— Austria 
cane  to  an  end.  All  the  war  activities  ceased,  never  to  be 
r«nowed.  It  is  true,  as  arjTued  by  plaintiff,  that  wo  were 
technically  at  war  until  July  2,  1021,  during  the  tino  ttie 
peace  comal  as  loners  nerotiated  the  final  tema  of  settlement, 
but  in  the  mlnda  of  the  people  the  war  was  over...  • 

In  connection  with  v/orld  ./oi'  II,  we  have  the  Prosidontal 
?roclar,tation  Ifo.  C714  dated  Docenber  31,  1946,  proclainine  tne 
cessation  of  hostllitioa  of  v.'orld  \iav   II  in  words  as  follows: 

"With  God»3  lielp  this  nation  and  our  allies,  through 
sacrifice  cuid  dovotlmi,  co^u^aco  and  percovorence,  ^^rt"^C 
final  and  \mcondttional  surrei-kder  fron  ovj?  en«:nlos.   ihero- 
after,  we  to-etlver  with  the  other  United  iratlons,  set  about 
build' n--  a  world  in  which  justice  Siiall  replace  force,  w^th 
spirit,  't}5rou-:^i  faith,  with  a  detomination  that  there  aliall 
be  no  more  wars  of  acrjression  calculated  to  onalave  tlie  peoples 
of  the  world  and  destroy  tlooir  civilization,  and  with  the 
CUi dance  of  Alni'^ity  ?rovi donee  C'POB.t   -alns  Viave  been  raado  in 
traaslatinc  military  victor-/  into  pGrmanoat  peace.  Althouflh 
a  state  of  war  still  exists,  it  is  at  this  tiino  possible  to 
declare,  and  I  find  it  to  be  in  the  public  interest  to  declare, 
tiiat  hostilities  have  tercilnated. 

"How,  therefore,  I,  Harry  r..  Trionan,  President  of  Tha 
United  States  of  America,  do  hereby  proclaim  the  cessation  of 
hostilities  of  V/orld  V/ar  II,  effective  twelve  o'clock  noon, 
December  31,  1S46. 

"la  witness  whereof,  I  liave  hereunto  set  ray  Imnd  and 
caused  the  seal  of  the  United  State  of  Anorlca  to  be  affixed. 

Done  at  the  City  of  tV.is  Slst  day  of  Decenbor 

in  the  year  of  our  Lord  uidrod  and  I'orty-Slz,  and 

of  the  Independence  or  tlie  united  states  of  Ar.ierica  tlae  one 
hundred  and  soventy-firlit." 

In  the  statement  issued  by  the  President  in  connection  therewith 
we  find  that  the  President  stated  in  part  as  follows x 

"I  have  today  issued  a  proclamation  terr:'       the  period 
of  hostilities  of  V.'orld  War  II  as  of  12  o'clc.     -i  today, 
IJooeinber  $1,  1046. 

"...This  is  entirely  lnkeopln(s  v/ith  the  prlicle*  which 
I  have  consistently  follov/od,  in  an  efi'ort  to  brin.:  our  •oonomy 
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and  our  covoi^xnont  back  to  a  poacetlrae  baala  aa  quicicly 
possiblo* 

"The  proclaiaation  t«mlnat«s  ^ovorranant  powers  under 
aoma  20  atatutos  Irriedlatoly  upon  Ite  iaauanea*  It  tarmlnatea 
rtovorrment  po  era  xindor  son©  33  otliora  at  a  later  data, 
cenarally  at  tlie  end  of  G  nontluj  fron  the  date  of  the  procla- 
mation. This  followo  aa  a  result  of  provlsiona  riade  by  the 
Concreso  when  the  lecislation  wao  oriclnally  passed*  In 
a  few  Ir.staaoes  tlie  statutes  affected  by  the  iVoclamation  .;lve 
the        -it  certain  pov/ers  wliich  in  ny  or^inion  are  desirable 
pi  V(.      _  .  0.  or  for  tloe  ronaindor  of  the  period  of  z^conver- 
sion.   in  tnese  instances,  reccKriendationa  will  be  made  to 
tl-ve  Congress  for  additional  leci  slat  ion," 

In  the  winds  of  the  people  the  war  is  over.  I!hren  the 
President  of  the  United  States  in  his  stateiaent  above  quoted  (other 
than  for  teclmical  p'irpoees)  refers  to  the  praeent  period  as  tJiat 
of,  one  of  "peacetiiae."  And  the  voters  in  tyinn  in  tlie  term 
"Veteran"  with  one  who  served  "In  time  of  .var,"  merely  uaed  tha 
words  "in  time  of  war"  in  the  prdinai'y  and  conr-'on  accot>tRtion 
of  the  terra,  and  no  in  any  tecimical  sense • 

This  acceptation  of  the  oognon  and  ordinary  iieaninc  of  the  words 
"In  tliae  of  war",  aa  aeaiiTst  at^  tcc:.r.ical  interpretation  thereof, 
was  adopted  In   ovr   Suprone  Court  of  i.::tN  ->tato  of  California  in  tlxo 
cpse  or  Kaiaor  y .  Hopkins  (supra),  in  interpretinc  the  aasta  identical 
words  in  connlsction  with  V/orld  ^^ar   !• 

v/e  are  adopting  that  same  viewpoint  hero*  Ilenco,  you  are 
advised  that  service  beyond  Deconbor  31,  1946,  the  date  on  which  the 
President  has  declared  t^i©  cessation  of  hostilities,  cannot  be 
construed  as  searvlco  "in  tiiae  of  war"  under  the  provisions  of 
Section  145  of  tlie  Cjioa^ter, 

Rospoctfully  submitted. 


crnr  at7ot:?iey 

Toi     Civil  Service  Cotatnission 
K3M 


M^l 


April  10«   1947 • 


SUBJECT t      Section  153  of  tb«  Cliartar,   as  AmanAed,   doas  not 

oiaka  Retlz*eo)6nt  oystan  Llabla  for  Injuriaa  FiacolTad 
In  any  War  Sarvlea  by  Kmployae  Qrantad  Military  Leava. 


Oantlaiaant 

This  will  aeknowladga  x^oaipt  of  yoxir  raeant  raquast  for  an 
opinion  as  follows i 

REtaiEST 

"Tha  Ratiranant  Board,  at  its  ragular  maating  hald 
yestarday  i''abx*uary  26,  diractad  that  I  racita  the  facts  to 
Tou  in  connaction  with  a  patition  for  a  nonthly  allowanca 
to  Gartruda  A.  Nawman,  as  the  r a suit  of  tha  death  of  har 
son,  Victor  Hawman,  a  firauan.  Tha  following  statamants  ara 
submlttadt 

1.  Victor  Nawman  baeazna  a  maaddar  of  tha  Hatira- 
oant  Systam  on  Saptambar  22,  1936,  as  an 
unassignad  firenan  in  tha  Fira  Dapartmant. 

2.  Mr.  Naimian  was  granted  leave  on  January  18, 
1943,  to  saz*va  in  the  United  States  Merchant 
Uarina  as  a  cook*  Ha  was  apparently  in  good 
health  by  reason  of  his  aeeeptanee  into  tha 
Merchant  Marina. 

3.  First  record  of  any  heart  ailment  recorded 
August  24,  1946  by  United  : states  Marizta 
Hospital  which  reads  as  follows! 

'Brief  abstract  of  patient's  stateaent 
as  to  how  and  v^en  disability  was  in- 
cuxTed.  Patient  states  in  Peeember, 
1944,  became  sick;  vozoltad  Llood,  coughed 
np   blood  and  uninated  blood.  SeTez*e  pain^ 
couldn't  breath  and  arms  hurt  tez*rifically« 
Hospitalised  J  bed  patent  from  Ijec.  28  to 
P'eb.  6.  Shipped  home;  pains  subsided;  on 
Kay  1,  1945,  another  attack  of  pain  and 
coughing. 

'Liagnosis.  ')»3rocardial  infarcation  acuta 
(anterior  type)« 


"Kuiabvr  of  days  eompl«t«l7  disabled* 
April  3,   1945  to  August  15,   1945  waA 
continuinig  for  on*  to  two  months  conra- 
la  scent  leave** 

4.     Mr*  Neiiayan*8  leave  was  abridged  October  17, 
1945* 

6*     On  reassignment  he  was  olasal  fied  as  an  HS 
fireman,  assigned  as  hosesaan,    t.ngine  Cotnpany 
22,   detailed  to  the  Jones  street  tank* 

6*  On  March  23,  1946,  Mr*  Newman  died,  the  ia- 
mediate  cause  of  death  being  'acute  coronary 
occlusion* ,  the  autopsy  indicating  » said 
death  due  to  natural  causes** 

At  the  general  election  on  November  5,  1946,  propo- 
sition No*  6  was  approved  by  the  electorate  of  the  City 
and  County  of  San  Francisco,  aa  on  amendaent  to  the  city 
and  County  Charter,  known  as  Section  153,  titled  *  Leaves 
of  Absence'  which  was  ratified  by  the  State  Legislature 
and  became  effective  January  7,  1947. 

Item  1,  >  Parae^raph  5  reads  as  follows  i 

•Any  officer  or  employee  on  xailitary  leave, 
TKhOf   prior  to  such  leave,  has  been  appointed  to  a  perm- 
anent position  in  the  city  and  co\mty  service,  shall  be 
entitled  to  resume  such  position  at  the  expiration  of 
his  leave,  and  in  determining  and  fixing  rights,  senior- 
ity, salary  and  otherwise .  Trial ch  have  accrued  and  sha^l 
inure  to  the  benef'it  o/  such  officer  or  employee,  the 
term  of  military  leave  shall  be  considered  and  accounted 
a  ?ai^  of  his  service  under  the  city  and  County, 

Item  2*  -  Paragraph  11  states: 

•lor  the  purposes  of  certification,  appoint- 
ments, leaves  or  any  other  xaatters  concerning  the  rights 
of  person*  <^o"are  servinfi;  or  have  served  in  the  armed 
forces  or  the  united  states  or  the  "itate  of  California, 
the  provisions  of  tlils  section  shall  be  retroactive  to 
September  16,  1940,  and  any  person  heretofore  granted 
military  leaves  for  any  purpose  other  tlian  to  enter  the 
armed  forces  of  bhe  United  states  or  the  State  of 
California,  shall  be  deemed  to  have  been  granted  war 
effort  leaves  by  the  Civil  Service  Cagsmission  in  ac- 
cordance with  the  provisions  of  this  section** 
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It  Is  &ll*g«d  by  tha  eouiis«l  repx>« tenting  Mrs* 
Ottrtrud*  A.  N««tnan,  that  inaanueh  as  section  152  of  the 
ohBLTter  reads  as  above,  employees  granted  military 
or  WLT  leares  are  in  continual  'smployoent  of  the  City 
and  County  of  San  Francisco  during  these  leaves,  and 
therefore  under  the  oresumptive  section  of  the  workaents 
Compensation  provisions  that  death  resulting  fz*oa  a 
heart  ailment  in  the  case  of  a  fireman,  may  be  construed 
as  being  incu2*red  in  the  performance  of  duty. 

The  question  at  issue  is  that  inassiuch  as  the 
counsel  in  this  ease  submits  it  under  section  153  of  the 
charter,  is  it  your  opinion  that  this  section  applies 
to  the  benefit  of  the  applicant?" 


CFIRIOM 


SOBMvhat  similar  to  the  heart  and  pneumonia  provision  of  the 
WorkBien*s  Compensation  Law  are  the  provisions  of  Sections  260  and  269 
of  Part  I  of  the  San  iriranciseo  Municipal  code,  vrhieh  provide  as 
follows } 

"Sec*  268.  \Yhenever  any  aosiber  of  the  ^olice 
PepartLient  or  >'ire  Department  shall  become  incapacitat- 
ed for  the  perfomance  of  his  duty  on  account  of  heart 
trouble  or  pneiuaonia  irhich  develops  or  manifests  itself 
wbile  sueh  laesiber  is  in  the  service  of  his  departaent, 
sueh  heart  trouble  and  such  pneumonia  shall  be  prestoaed 
to  arise  out  of  and  in  the  course  of  his  employment 
vinless  there  is  evidence  to  the  contrary. 

"Seo.  269.  The  provisions  of  Section  268  shall 
apply  only  to  members  of  the  Police  and  ?ire  Departments, 
z^spectively,  who  shall  have  served  five  or  more  years 
in  one  or  both  of  said  departments." 

I  cannot  a^ree  with  counsel  for  Mrs.  (Gertrude  A.  Newman  that 
Section  155  of  the  charter,  even  as  amended,  effective  January  7, 
1947,  makes  the  Ketlreiient  jlystem  liable  or  responsible  for  injuries 
or  disabilities  received  in  any  war  seirvice  by  employees  granted 
military  leaves. 

Further,  the  presiuaptive  px^visions  of  both  the  Workmen's 
Compensation  Law,  and  our  own  Municipal  Code,  only  apply  "trtiile 
sueh  member  is  in  the  seirvice  of  his  department*  and  ""unless  theire 
is  evidence  to  the  contrary",  '-"le  refoirence  to  "service  in  the 


department'*  undoubtedly  means  "active"  not  "cone  true  tire**  aenrioe  In 
the  department •  Here,  It  may  be  as-'tamed  that  lir,   :«e«uan  was  In  good 
health  when  he  was  accepted  by  the  United  states  Merchant  karlne  and 
sent  into  the  war  zoxib.     The  first  reooz*d  of  any  heart  allxaent  was  in 
August,  1945,  when  he  was  hospitalized  while  in  the  service  of  the 
Merchant  ^iarlne.   It  is  Interesting  to  note  that  the  record  of  the 
United  States  Marine  Hospital  shows  that  lir.  Ifewiaan  was  oonroletely  dis> 
abled  from  April  Z,   1945  to  A\i£^i8t  15,  1945,  and  he  was  continued 
thereafter  for  one  or  two  months'  convalescent  leave.  lBw»dlately 
thereafter,  and  on  October  17,  1945,  I^r*  Ilewman  ret'oroed  to  the  i-ire 
l^epartaent.  He  died  thereafter  on  March  23,  1946,  the  inunediate  cause 
of  death  bein^  dlatjnossd  as  "acxtte  coronary  occlusion",  the  autopsy 
indicating  "said  death  due  to  natural  causes'- •  The  record  in  this 
ease  would  appear  to  indicate  sufficient  "evidence  to  the  contrary" 
to  rebut  any  presuarptlve  provision  of  the  Uuniclpal  Code* 

And  as  heretofore  indicated,  I  do  not  believe  that  Section 
153  of  the  charter,  even  as  a^oended  effective  January  7,  1947,  makes 
the  Hetireaent  system  liable  or  responsible  for  injuries  or  disabil- 
ities received  in  any  war  service  by  employees  granted  military 
leaves. 

You  are  thus  advised  with  respect  to  your  inquiry  nx^sented. 
Respectfully  submitted. 


(5TW  AT^i'oRMgg 

RETIRBKERT  BOARD 


^fii 


April  11,  1947, 


SUBJECT  t  Can  Order  for  ivx«eutlon  to  Issue  b» 
Obtained  moro  than  Five  Years  after 
Original  Judgpient  is  entered? 

Dear  Slri 

This  will  acknowledge  receipt  of  your  recent  request  for 
an  opinion  as  follows t 

RB-:^PE3T 

"Transmitted  herewith  Is  copy  of  letter  dated 
January  24,  1947  from  Robert  Ashton  Gardiner,  811 
25th  Street,  Sacramento  16,  California,  regarding 
the  above  entitled  matter*   (Superior  Court  Case 
No,  46016  Fx>ank  H,  v>az>dlner  ▼•  City  and  Coimty  of 
San  Francis  00 ) 

The  Cotinty  Clerk*  s  records  indicate  that 
the  judgment  In  favor  of  the  plaintiff,  in  the  sua 
of  $1,402.15  and  costs  without  Interest,  was  entered 
February  13,  1914,  Book  69,  Page  246. 

The  case  was  appeaded.  According  to  the 
Register  of  Action  of  the  Supreme  Court,  the  appeal 
was  oMered  dismissed  'as  per  stipulation*  under 
date  of  January  14,  1916. 

Your  opinion  is  reqvieated,  particularly  with 
z^espeet  to  the  following  t 

1*  Is  the  Instant  matter  subject  to  any 
statute  of  limitations? 

2,      If  so,  what  is  the  effective  date  of 
the  statute;  that  is,  after  what  date 
was  the  Judgment  holder  barred  from 
bringing  ftirther  legal  action?" 

OPINION 

Section  336,  Code  of  Civil  Procedure,  prescribes  a  limit- 
ation for  the  commencement  of  actions  as  follows t 


"within  five  years t 

1,  An  action  upon  a  Judf?n«nt  or  d«ere«  of  any 
court  of  the  United  States  or  of  any  atat* 
within  the  United  statee.   -»***," 

Section  685,  Code  of  Civil  Procedure,  provides  for  the  enforce- 
ment of  Judgments  after  the  lapse  of  five  years  from  the  date  of  its 
entry,  as  follows} 

"(Execution  of  Judgpiant  after  five  years t  Hn- 
foroement  by  judgment  on  supplemental  proceedings.)   In 
all  cases  tne  juagment  roay  oe  enforced  or  carried  into 
execution  after  the  lapse  of  five  years  from  the  date 
of  its  entry,  by  leave  of  the  covirt,  upon  motion,  and 
after  due  notice  to  the  Judgment  debtor  accompanied  by 
an  affidavit  or  affidavits  setting  forth  the  reasons 
for  failure  to  proceed  in  compliance  with  the  provisions 
of  section  681  of  this  code.  The  failure  to  set  forth 
such  reasons  as  shall,  in  the  discretion  of  the  court* 
be  sufficient,  shall  be  ground  for  the  denial  of  the 
motion. 

Judgment  in  all  oases  may  also  be  enforced 
or  carried  into  execution  after  the  lapse  of  five  years 
from  tlie  date  of  its  entry,  by  Judgment  for  that 
purpose  founded  upon  supplemental  proceedings;  but 
nothing  in  this  section  shall  be  construed  to  revive 
a  Judgment  for  the  recoveiry  of  rncney  which  shall  have 
been  barred  by  limitation  at  the  time  of  the  passage 
of  this  act." 

The  oases  of  v;ELK3  v.  CONNER,  102  Cal.  App«  286,  and  SAUNDERS 
V.  Sll-CiS,  183  Cal.  167,  are  illustrative  of  our  certs'  interpretation 
of  these  provisions  of  tlie  Code  of  Civil  Pr^>ced\ire  of  the  otate  of 
Califozmia* 

In  the  ease  of  WELKS  v.  CONNER,  102  Cal,  App.  286,  Judgments 
were  recovered  in  1913.  Nothing  further  hapr^ened  until  1927,  when  an 
order  was  obtained  from  the  court  for  the  issiiance  of  a  writ  of  exe- 
cution. Thereafter  an  unsuccessful  attempt  was  made  to  hare  this 
order  recalled  and  the  writ  of  execution  vacated.  On  appeal  the  action 
of  the  lower  court  in  issuing  the  writ  of  execution  was  upheld,  the 
eo\irt  holding  thatt 


**•  •  «  undar  Section  685  of  the  Code  of  Civil 
Prooedure  the  mere  lapse  of  time  after  entry  of 
Judgnent  doea  not  depzdve  the  trial  oourt  of  the 
power  to  order  the  Isatumoe  of  exeoution." 

In  the  case  of  SAUNTERS  V.  SIMMS,  183  Cal.  167,  the  court  under- 
took to  construe  Section  336,  Code  of  Civil  Procedure,  and  Section 
685,  Code  of  Civil  Procedure,  and  in  connection  therewith  held  thati 

"Section  665  is  a  llnltatlon  upon  the  operation 
Of  the  statute  of  limitations  xuider  Section  536  of 
the  Code  of  civil  Procedure,  to  the  extent  that  it 
plaoee  within  the  discretion  of  the  courts  the  power 
to  authorise  the  anforeeanent  by  the  ordinary  processes 
provided  hy  law  of  a  judgment  otherwise  barred  by  the 
statute*" 

In  the  light  of  the  above  provisions  of  the  California  Code  of 
Civil  Prooedure,  and  their  interpretation  by  our  appellate  courts,  it 
would  appear  that  even  though  some  thirty-three  years  have  intervened 
since  judgnent  was  rendex>ed  in  this  matter,  the  court  could  order  the 
Isaviance  of  a  writ  of  execution  to  enforce  this  judgment,  after  due 
notice  is  clven  to  the  judgment  debtor,  and  provided  it  is  accompanied 
by  an  affidavit,  which  affidavit  must  set  forth  the  "reasons  for  failure 
to  proceed  in  compliance  with  the  provisions  of  Section  681  of  this 
Code."  (Section  681,  Code  of  Civil  Procedure,  calls  for  enf arcing  a 
judgment  within  f  1  ve  years  of  its  entry. )  Of  course,  any  such  exe- 
cution could  only  be  levied  upon  such  propex>ty  of  a  nunioipality  as 
is  not  exenpt  from  execution. 

The  case  of  C.  J.  KXTBACH  CO.,  v.  CITY  OP  LONG  BEACH,  8  C.A.  (8d) 
567  reeognises  the  fact  that  all  property  held  by  a  nunicipality  is 
not  necessarily  exempt  froB  execution.  As  the  coxut  saldt 

"City  claims  in  effect  that  all  of  the  property  of  a 
nunicipality  is  exttnpt  froa  execution.  There  is,  however, 
no  such  rule  in  this  state.  Section  688,  Code  of  Civil 
Procedure,  declares  in  part:  *A11  goods,  chattels,  moneys, 
and  other  property,  both  real  and  personal,  or  any  interest 
therein,  of  the  judgment  debtor,  not  exempt  by  law,  and  all 
property  and  rights  of  propex*ty  seised  and  held  under  attach- 
ment  in  the  action,  are  liable  to  execution  •  .  •*  This 
section  does  not  dlstin{^ish  between  an  individual  and  a 


municipal  corporation.   It  vmdoubtedly  refers  to  both 


• .. 


It 


The  Supreme  Court  in  denying  a  hoaxing  in  the  case  of  MABIN  WATBR 
Eto.,  CO.  v.  SAUSALITO,  40  Cal.  App.  83  used  the  following  language 
in  referring  to  what  property  of  a  municipality  is  subject  to  executlonj 


ftnd  whAt  proporty  is  not  subject  to  ex«outiont 

*'A  olty  is  never  other  than  a  public  corporation, 
whether  exercising  its  governmental  powers  or  othsr 
powers,  in  the  operation  of  public  utilities,  or 
acting  in  the  quiescent  state  of  a  property  omo»v» 
The  fact  that  it  is  a  public  corporation  does  not 
determine  the  question  whether  or  not  its  property 
is  subject  to  execution*  The  true  rule  is  that  tbs 
property  which  it  holds  for  the  purpose  of  exercising 
its  £;^ovemnontal  powers  or  for  the  purpose  of  exervislng 
its  constitutional  power  to  operate  waterworks  to  supply 
its  inhabitants  with  water  or  other  like  public  purposes 
is  not  suuject  to  execution,  the  reason  being  that  to 
subject  it  to  sal©  would  interfere  with  the  exercise 
by  thd  city  of  some  of  the  powers  I'or  which  it  was  or- 
ganised* Ctti  the  other  hand,  property  which  it  holds 
merely  as  a  proprietor,  devoting  it  to  no  use  of  a 
public  character,  such  as  lands  acquired  or  held  for 
other  than  public  ptirposes  and  not  in  trust  for  public 
use,  are  subject  to  execution  imless  some  statutory 
or  constitutional  provisions  forbids  it*" 

Thus  it  appears  that  while  the  court  teohnioally  has  the  power 
to  order  the  issu'noe  of  a  writ  of  execution,  it  cannot  do  so,  and  will 
not  do  so,  unless  justifiable  reasons  arc  set  foJ?th,  by  affidavit,  show- 
ing why  there  was  a  failure  to  enforce  the  judgment  within  five  years 
of  its  entryf  and  even  then  a  levy  can  only  be  made  upon  such  property 
of  a  municipality,  if  any  there  be  possessed  by  a  manlolpality,  as  Is 
not  exempt  fron  execution* 

You  are  thus  advised  in  connection  with  your  inqiiiries  presented* 

Respectfully  submitted. 


CITY  ATTORBIY 


Controller 


S/M 


April  15,  1947 

SUBJECT  t   CrVIL  SERVICE  Et'iTLOYSES,  PROPRIETY  OP  STATE  QTJALIFICATIOHS 
FOR  MUNICIPAL 

Gcntlemant 

You  hav»  r«quo8t«d  my  opinion  as  foUoirii 

"V/e  hav«  r«colvod  a  letter  dated  February  28  from  the 
Director,  State  Depairtment  oT  Public  Health,  In  t«hlch  he 
calla  attention  to  the  provisions  of  section  540  to  542 
of  the  State  Health  and  Safety  Code,  and  aucgests  that  In 
view  of  the  provisions  of  this  oode  that  applicants  for 
positions  of  Houising  and  industrial  Inspector,  Class  R204^ 
be  registered  Sanitarians, as  provided  in  the  State  law« 

"This  would  bring  the  natter  of  selection  of  employees 
of  the  city  and  county  performing  tho  duties  of  Housing 
and  l&dustrlal  inspector  substantially  under  control  of 
the  State  I}epcu:'tment  of  Public  Hoalth* 

"IB  view  of  the  provisions  of  aectlon  8i^,  Article  XI  of 
the  Constitution  of  the  State  of  California,  will  you 
advise  us  if  the  o<»nmissloQ  is  required  to  conform  to 
this  jurisdiction  by  the  State  Department  of  Public  Health*" 

0  P  I  N  I  0  Jg 

The  particular  situation  referred  to  represents  a  continuing  trend 
whereby  the  state  is  expanding  its  control  in  matters  that  are  primarily 
of  local  concern*  The  amendments  of  1914  to  Article  XI  sections  6  and 
8^  of  the  State  constitution  were  enacted  to  reserve  to  the  chartered 
city  exclusive  control  over  municipal  affairs.  The  state  has  steadily 
encroached  on  this  field,  justification  for  such  interference  has  been 
made  on  the  ground  that  when  the  people  of  the  state  as  a  whole  are 
affected  by  a  particular  matter  it  becomes  one  of  statewide  concern* 
The  courts  in  sustaining  the  state  action  have  recognized  the  fact  that 
the  Hunlolpallty  nay  be  most  italediately  interested  but  the  matter  is 
taken  out  of  the  field  of  muniolpal  affairs,  and  therefore  the  state 's 
act  is  paramount.  Tims,  there  is  a  continuing  conflict  between  the 
interests  of  the  state  in  controlling  matters  of  statewide  concern  and  the 
constitutional  rir,ht  of  the  mimloipality  to  conduet  its  muniolpal  affairs 
without  Interference*  No  precise  definitions  of  the  texvs  statewide  con- 
cern or  muniolpal  affairs  have  been  established*   Indeed,  the  courts  refuse 
to  make  any  definition,  stating  that  each  case  will  be  deolded  on  its  own 
faots,  and  that  these  terms  represent  floating  concepts  that  change  with 
eonditlons* 

The  langiuige  of  section  8i^  of  Az^icle  XI  of  the  constitution  can 
leave  little  doubt  that  a  civil  service  system  is  a  municipal  affair.  This 


hfts  b««n  raoognlr.ed  In  Dierssen  v«  Civil  Stv1o<  com..  43  Cal.  App. 
(2)  5S,  Villain  v.  Civil  S»rvlo«  Connttiasion,  16  gaTTtg)  861.  Thert 
•r«  many  a«cisiona  that  r«rer  directly  to  the  oonfliot  of  interests 
between  the  state  and  the  municipality,  once  the  existence  of  a  le- 
gitiaate  interest  of  the  state  is  found  to  exist,  the  courts  manifest 
BO  hesitancy  in  raaking  it  doeiinant  over  the  municipality  even  in  spite 
of  the  above  mentioned  sections  of  the  constitution,  m  resolving  the 
oonfliot  in  favor  of  tl^  state,  our  appellate  courts  rely  on  the  reason* 
ing  that  once  a  matter  beconwe  one  of  statewide  oonoem,  it  no  loiiger 
is  a  municipal  affair*  Even  when  the  court  feels  obliged  to  protect 
in  some  degree  the  freedon  of  the  municipality,  lip  service  is  rendered 
to  the  principle,  but  the  sane  resiilt  is  reached,  namely,  that  the 
statute  is  supreme  since  it  only  incidentally  affects  the  municipalities 
control  of  its  affairs.   (See  wilaon  v.  v; alters.  19  Cal.  (2d)  111,  119 1 
S?^Ul*^?£3t/oxy^&4u!°*'  °°"  -^^  Cial/TMI  y^it  Polk  v,  Los  Anfrejes. 

A  search  of  the  reports  discloses  no  case  where  the  authority  of 
tbm   state  to  establish  minimum  quallficntions  for  muiicipal  civil  service 
enployees  >ms  been  presented.  The  converse  sit\iation  arose  in  m  Re 
jfeana,  14  Cal.  (2d)  254,  where  the  City  of  Sacramento  prose cuted^a 
plumber,  a  civil  ser  1  ce  employee  of  the  state,  for  performing  plumbing 
work  on  state  owned  property  in  that  city,  without  having  previously  ob- 
tained a  plumbing  license  from  the  municipality  as  required  by  ordinance. 
The  court  held  that  the  civil  service  employee  did  not  have  to  obtain  a 
license  from  the  city.  The  reasons  advanced  for  the  decision  are  various 
and  rather  vague,  namely,  the  field  is  exclusively  and  completely  occupied 
by  the  state,  that  the  ordinance  did  not  expressly  apply  to  the  state, 
and  most  important  apparently,  that  it  did  not  seem  fit  for  the  sovereign 
to  be  subject  to  a  subordinate  povemraent.  Whatever  the  reasoning  of 
the  court,  it  is  not  believed  that  this  decision  woixld  offer  you  any  sup- 
port should  you  decide  to  resist  the  imposition  of  state  Qualifications. 
Though  not  precisely  in  point,  the  reasoning  contained,  and  the  results 
reached  in  Horwith  Vi>  Fresno.  74  A.C.A.,  483  indicate  the  trend  of  Judicial 
aequiescenae  to  the  enlargM  nt  of  state  activities.  In  tl»t  case  the 
state  had  established  a  system  for  examining  and  licensing  electrical 
contractor.  The  city  of  Fresno  required  that  electrical  contractors  be 
licensed  by  the  municipality  before  doing  work  within  the  city  limits. 
The  court  held  that  the  state  had  occupied  the  field  in  a  matter  of  state- 
wide concern  and  therefore  the  local  ordinance  was  inoperative  and  the 
contractor  was  qualified  to  work  within  the  limits  of  that  citv  by  reason 
of  this  state  lioense  alone* 

The  question  of  sanitation  was  considered  in  Pixley  v.  Saunders. 
168  Cal.  152.   It  was  held  that  although  there  were  many  local  aspects  to 
the  problem,  it  was  also  one  of  statewide  interest.  The  field  of  public 
health  generally  tends  to  extend  beyond  the  scope  of  municipal  affairs. 
and  beeones  one  of  wider  concern  (See  Stat*  1946  Ch,  14061  Pixley  v. 
Saunders .  supra).  * 


strong  argumenta  can  be  advanced  suppox^in^  the  position  that 
the  eaploTiient  of  qualii'ied  eanLtarlans  to  inapeot  and  enforce  the 
health  laws  Is  a  matter  of  state  interest*  If  this  is  so.  then  it 
would  appear  that  the  state  xoay  impose  mlnlnum  qualifications  as  a 
prerequisite  for  amplo^nnont  \.lthin  this  field,  even  thou^  such 
qualifications  do  in  a  sense  restrict  the  municipality's  freedom 
of  operation  within  the  province  of  municipal  affairs* 

This  sane  problem  previously  arose  with  reference  to  the  employ- 
aent  of  milk  inspectors*  For  the  reastms  set  fox^h  in  my  opinion  of 
September  16,  1944,  (a  copy  of  which  Is  enclosed)  since  this  matter 
appears  to  be  one  of  statewide  concern,  the  statute  controls  over  the 
charter*  (vid*  Pasadena  v,  Charleville.  216  Cal*  384,  discussing  the 
distinctions)* 

It  is  my  conclusion,  that  although  the  conduct  of  a  civil  servlee 
system  is  a  municipal  affair,  that  the  matter  of  public  health  is  of 
statewide  concern,  and  that  the  state's  act  in  requiriuc  civil  service 
employees  to  becoow  registered  sanitarians  imder  the  Health  and  ''Afety 
Code  would  be  upheld  by  the  courts* 

Resiwctfully  submitted. 


CITY  ATTORMET 


Tot  Civil  service  Commission 
GAH 


^?^^ 


April  16,  1947 


SUDJKCTt      ZOinilG  lA'.V  APPLIES  TO  CXTI  PROPERTY  LSAHED  TO  A  PRIVATi: 
PARTY  FOR  A  C0I'-!13!lCIAr.  IJSK, 

G«ntlement 

This  will  aclmowlod  :e  receipt  of  ytyjT   rocent  request  for  an 
opinion  as  followa: 

"I  am  wrltlne  to  request  an  opinion  on  the  followlnc  quoatlont 
Do  the  provisions  of  the  zoninc  oriUnance  apply  to  property  \mdor 
the  Jxirladlctlon  of  the  Dopoi'tuiont  of  Real  Instate,  which  the  Dopart- 
nent  of  Real  IJstate  proposes  to  leaao  to  a  private  party  for 
dovolopnont  for  a  car.irnoa?clal  use? 

"rhe  following  case  illustrates  tlie  question:  the  Department 
of  Real  Estate  Irns  xm&or   its  jurisdiction  the  property  in  the 
vicinity  of  the  La{::una  Honda  reservoir  on  the  soutlieast  corner 
of  7th  Avenue  and  Clarendon  Avenue.  At  the  present  tine  this 
property,  bocauso  It  is  in  public  ownership,  does  not  have  a  Use 
District  classifl cation.  If  the  Department  of  Koal  Estate  desired 
to  lease  the  pr6i>erty  to  a  private  coripany  for  dovelopriont  as  a 
ras  station  i.e.,  Coanerical  Use,  would  it  be  necessary  for  an 
application  for  rozoninc  to  be  uade  to  the  City  Planning  Ccmission?" 

The  city  as  the  owner  of  property  used  for  a  propria ta:-y  use 
is  in  no  different  status  than  any  private  owner  of  :>roporty  would 
be,  insofar  aa  c<!»:ipliance  with  the  zonlnc  law  is  concerned  in  a  case 
such  as  this  one.   (See  opinion  of  Docoriber  5,  1032). 

Yofu  are  tl^reforo  advised  that  the  zoning  laws  do  apply  to 
property  owned  by  tlio  city  which  it  proposes  to  lease  to  a  private 
party  for  dovolojffaont  for  a  coia:ierclal  uso. 

Respectfully  submitted, 

Ciry  ATT0RB8T 

Tot     Director  of  Planning 

City  Planning  Connlssion 


^Hi 


April  17,  1947 

ftUBJECtUt     TR/IKSPORSATIOU  COUNCIL,  AUTHORTLT  OP  MAYOR  TO  APPOINT. 
CAN  SUPBIKVISORS  DO  30?      IS  APPOINTMEIT  A  ISOISIATIYS  OR 
AN  SX^jCUTIVE  act 7 

I>«ar  Sirs 

Xou  hAv»  requested  an  opinion  as  follows i 

"1*  Was  the  ereatlon  of  t\m  Transportation  Counoil 
and  the  rules  goyeming  its  operation  a  legislatiTe  or  an 
eixeeutive  aot? 

"8*  Is  the  ereation  of  a  Transportation  Couneil  a 
Tiolation  of  the  Charter? 

"9*  Can  the  Transpoirtation  Coxmoil  bo  oreated  Ijy  an 
•rdinanoe  or  resolution  of  the  Board  of  Supeirvisors?  If 
the  answer  to  this  question  is  *7es%  does  it  not  neoes- 
•arily  follow  that  the  ereation  of  the  Counoil  was  legis- 
lative rather  than  executive  or  administz«tivet** 

0  P  I  Hi  0  M 

A  proper  answer  to  yotir  questions  requires  a  preliBdLnary  state- 
■ent  relating  to  the  structure  of  the  government  of  the  City  and 
County*  Referwioe  is  made  first  to  Section  25  of  the  Chairter  relat- 
ing to  the  powers  and  duties  of  the  Mayor. 

The  Mayor  is  the  chief  executive  officer  of  the  City  and  Cotsity* 
Be  is  responsible  for  the  enforooanent  of  all  laws  relating  to  the 
■unicipallty*  It  is  his  duty  to  review  as  chief  executive,  the 
annual  budget,  oimsolidated  by  the  Controller  frcn  the  seveiral  bxidgets 
of  dexMirtoental  executives,  and  to  submit  the  budget  after  his  review 
to  the  Board  of  Supervisors* 

The  Mayor  is  required  not  cmly  to  supervise  the  administration 
of  departments  under  him,  but  to  "coordinate  and  enfox>oe  cooperation 
between  all  departments  of  the  city  and  county". 

The  Mayor  also  has  legislative  responsibilities.  As  chief 
executive  ofrioer,  he  is  not  only  required  to  "oonnnaiicate  by  message 
to  the  Supez'visors  a  general  statement  of  the  condition  of  the  affaizv 
of  the  City  and  County",  but  he  is  also  required  to  recctnaend  as  to 
these  affairs  "the  adoption  of  such  measures  as  he  may  deem  expedient 
azid  proper". 


In  oonfoxulty  with  tbaae  duties,  the  Mavor,  In  his  anxnial 
■•••age  of  last  January,  dlsousaad  the  condition  of  publlo  trans- 
portation In  the  City  and  County*  Ho  stated  that.  In  order  to  be 
able  to  sake  the  best  reeowmendatlons  for  action  on  the  subject, 
he  had  coordinated  and  enfoopoed  oooperatlon  of  the  best  experts  of 
the  City  and  County  In  the  field  of  transportation.  This  he  did 
by  appointment  of  an  "Administrative  Transportation  Planning 
Council*',  oonposed  of  the  Publlo  Utilities  Comtlsslon^  the  City 
Planning  CoBnlsslon,  the  Police  Coomlsslon  and  the  Chief  Admlnls* 
tratlve  Officer.  He  made  available  for  the  purpose  of  transporta- 
tion plaxuilng  the  expert  heads  of  these  departments  and  their  staffs 
and  directed  also  that  the  Controller  be  consulted  as  needed  on  re- 
lated flsoal  matters* 

This  oooDlttee  has  now  reported  In  siibstantlal  part  to  the 
Mayor  on  traffic,  transit  and  thoroughfare  Improvements  for  San 
Francisco*  The  Uayor  has  approved  that  report  and  Ixas  reoasBnended 
to  the  Board  of  Supervisors  the  adoptlcm  of  the  measures  there  pro- 
posed* 

The  Mayor  has  thus  endeavored  to  fulfill  the  earlier  proeilse 
of  his  annual  message,  given  by  him  In  o<mformlty  with  his  duty  as 
prescribed  by  the  Clmrter*  He  has  dcaae  this  by  enforcing  ooopera- 
tlon of  departments  In  confozmlty  with  the  mandate  of  the  Charter 
given  to  iOM  In  that  regard*  The  duties  of  the  Transportation 
Council  are  those  of  study  and  expert  advice  to  the  Mayor  In  relation 
to  a  matter  within  his  duties  as  mayor* 

1.  The  oreatlon  of  the  Tj?ansportatlon  Council  by  the  Mayor  and 
the  rules  governing  It  is  thus  seen  dearly  to  be  an  executive  act 
of  the  Mayor  fully  authorised  by  Section  25  of  the  Charter* 

8*  The  oreatlon  of  the  Oounoll  by  the  Mayor  Is  not  a  violation 
of  the  Oltarter,  but  Is  entirely  In  oonfoxvlty  id.  th  It* 

S*  With  reference  to  your  third  question,  whether  the  Board 
of  Supervisors  mlpiit   appoint  the  Transportation  Council,  I  answer 
In  the  affirmative*  Nothing  wMch  has  been  said  suggests  a  limita- 
tion upon  the  powers  of  the  Board  of  Supervisors  to  plan,  study  and 
legislate  for  olvlo  betterment  and  Improved  conditions  In  municipal 
affairs* 

The  Board  may  not  coordinate  departments  In  an  executive  way  as 
may  the  Mayor*  Any  committee  appointed  by  the  Board  would  be  volun- 
tary* As  stated  In  Section  9  of  the  Charter,  however,  "The  Board 
of  Supervisors  nwiy,  by  ordinance,  confer  on  any  officer,  board  or 
eeniiisslon  such  other  snd  additional  powers  as  the  Board  may  deem 
advisable"*  Appolntsient  of  a  voluntary  oonmlttee  by  resolution 
would  be  adailnlstratlve*  Action  as  Indicated  by  Section  9  would  be 
legislative.  This  would  be  so  In  either  case  although  the  ultimate 
objeotlve  might  be  legislation* 

-S- 


R^ooBBnendatlon  of  l«gialatlon  l>7  the  ohl«f  «x«outiv«  aft«r 
oounsal  with  svibordlnate  ax«outivB  offioials  is  not  only  ganarallj 
authorised  govemnental  prooedura  but  I0  also  strlotly  In  oonToxsalty 
with  the  Ohartar  of  San  Franolaco* 

Reapoctfully  suhmlttad^ 
CITY  ATTORMKr. 


Toi     Board  of  Supervisors 
001     orrioe  of  the  Uajoop 
IF 


-S- 


April  28,  1947 

SQBJXOXl      I£OZSIAriVS  RSPRSSUBIXATIVE,   JSL  WHOM  MAY  HB  IB  AI^VISIJ3)  OR 
DIIUi;CTED. 

Gantl 


You  hAT*  requ«st«d  an  opinion  as  follovsi 

"By  whom  should  Vam   Legislative  RopresentatiTO  be 
adTised  with  regard  to  legislation  arfeoting  the  city 
and  County  of  San  Froa  cisoo,  while  he  is  at  the  State 
Legislature?  Should  it  be  by  the  Board  of  Superyisors 
upon  oonsideratlon  of  the  legislation  by  the  County* 
State  and  National  Affairs  Coesnittee  of  the  Board;  or 
should  the  Uayor  so  advise  the  Legislative  Representa- 
tive?" 

0  P  I  H  I  0  K 

Resolution  Ho*  4S64  (Sez^es  of  1939 )«  approved  Ootbber  18^ 
1944,  pursuant  to  whioh  oitr  L^islative  Representative  was  engaged^ 
states  as  foil owe t 

"RESOLVM),  That  this  Board  of  Supervisors  does 
hereby  delegate  to  his  Honor,  the  Mayor,  authority 
to  appoint,  on  a  full-time  basis,  a  legislative  re* 
presentative  for  the  City  and  County  of  San  Franoisoo, 
the  appointinent  of  suoh  representative  to  be  subjeet 
to  ratification  by  the  Board  of  Supervisors  and  that 
the  various  policies  and  prograios  proposed  by  the 
Mayor  for  execution  by  such  legislative  representative 
shall  be  subject  to  approval  by  the  Board  of  Supers 
visors.** 

In  aooordanoe  with  this  resolution,  direction  may  be  given  to 
the  Legislative  Representative  by  statement  of  policy  or  program  pro- 
posed by  the  Mayor  and  appz*oved  by  the  Board  of  Supervisors, 

Direction  to  the  Legislative  Representative  of  the  City  and 
County  in  regard  to  legislation  affecting  it  may  also  be  given,  however, 
by  resolution  of  the  Board  of  Supervisors*  This  is  txnie  by  vix^ue  of 
the  provisions  of  Sections  9  and  13  of  the  Chairter,  relating  to  the 
pover  and  px^cedure  of  the  Board  of  Supervisors* 

The  right  to  give  "advice",  the  word  used  in  your  question,  as 
distinguished  from  direction,  is,  of  course,  a  constitutional  one  of 
every  citizen* 


*Kv«ry  oltisen  may  tv^lj   spoak«  writs  and 
publiah  his  aentimonts  on  all  subjeots^ 
boing  responsible  for  the  abuse  of  that 
right.*  State  Oonstitution^  Article  1, 
Seotion  9« 

Advioe  may  well  be  c(»ifused  with  direotion,  however*  when 
given  by  those  entitled  to  diroet.  Ozrderly  and  effective  procedure 
would  seem  therefore  to  require  that  advice  to  the  Representative  by 
those  entitled  to  direct  him  be  given  by  one  of  the  methods  authortsed 
for  direction*  as  stated  above. 

Respectfully  submitted* 


CITY  ATTORmsy. 


Tot     Coimty^  State  and  National 
Affairs  CoBsnittee*  Board 
of  Supervisors. 

eot     Office  of  titxe  Mayor. 


^  /*7~^ 


April  22,  1047 

SUBJECT:   USE  EOT  PRIVATK  flR0AHISATI02«S  OP  PROPERTIES  OPKuATED  EK 
THE  PARK  COKHISSIOH  UNDER  SECTIOH  41  OP  TIE  CHARTKR. 

Dear  Sirs: 

Under  date  of  April  16,  1947  this  office  reoelved  the  following 
request: 

"I  liave  beon  directed  to  state  tlie  following  facts  and 

i»equ«8t  an  opinion  ft?cBi  you: 

"The  San  Frnnclaco  Convention  and  Tourist  IHxreau,  now 
confronted  with  tlie  loss  of  the  Opera  House  aiid  -eterana* 
Buildinc  for  the  larr^or  exivLbitinc;  conventions,  lias  requested 
this  Coiwnlsslon  for  penalssion  to  offer  the  ivio  Center  Plasa, 
except  for  the  portion  in  trees,  lawns  and  slirubbery,  to 
assocntlons  for  an  open  air,  or  canvas  perfjola,  or  ten^covered 
exhibits, 

"liach  of  these  exJdbits,  whether  under  open  «d.r,  under 
Vna  canvas  perjr.ola  or  tent-covered,  will  last  approxLTiately 
five  days  and  would  nunber  five  or  six  a  year. 

"Tl-*  canvas  pergola  tyi^e  of  ex3iiblt  would  require  a  low 
Harden  type  of  atructvire  supported  by  steel  pipe  under  canvas 
expaM»ac.ly  nade  to  cover  t>ie  center  bric!c  patio  over  the  fountain 
and  so  deai^-ned  to  bo  hamonlous  v/itli  the  trees  and  rTeonery  of 
that  area,  ileodlesn  to  eay,  the  structtu-e  would  be  cust-^oo 
zaade  and  suitable  only  for  use  in  Civic  Center  Plaza, 

"The  tent  covered  exhibit  would  require  a  larc«  circus 
tent  wlilch  would  cover  a  £p:'eator  portion  of  the  plaza, 

"In  both  of  these  plans  the  Convention  and  i'oiu'lst 
Bureau  has  proposed  to  work  out  sone  financial  orran^enent 
with  the  contractors  or  innnufaottu»era  of  tliis  per::ola  or  tent, 
so  as  to  rciraburao  thor.i  for  tlie  initial  costs  fr  la  tl^ie 
financial  rotiu'no  of  tliose  conventions, 

"Tlie  possibility  of  tlie  City  and  County  of  San  Francisco 
pa:  in^:  out  the  Initial  cost  of  the  pe-  h'ola  or  ten  lias  also  been 
proposed, 

"In  vl*w  of  Section  41  of  the  Clmrter  of  the  City  and 
County  of  San  Francisco,  Iiaa  tlae  Park  CoEanlsslon  the  lecal 
ri.jht  to  offer  t}ie  use  of  .tropertlos  under  its  Jurisdiction 
for  pujrposes  as  outline  herninabove?" 


0  Pi  IT  10  IT 

It  la  the  opinion  of  tl-iis  ofxlo«  tlmt  tho  Park  Coranlssion  is 
without  authority  under  ir>ectlon  41  oi    tlio  Cliarter  to  offer  tho  u»o 
of  tho  Civic  Coater  Plaza  or  argr  part  thereof  for  the  purpose  described 
in  your  request.     TrSa  opinion  is  based  not  only  u:>on  a  perusal  of 
the  Ciiartor  section  involved  but  upon  tlie  previous  orlnion  ro:idered 
by  the  City  Attorney  on  August  10,  1045  in  whioh  the  followin^^  cases 
were  cited: 

:Iall  V.  Falrchlld-Cilwore^y/llton  Co..   66  Cal.  Aop. 
G15  at  i)a,':o  625: 

"It  may  be  said  t!iat  tlio  Board  of  Park  Cocsalssioners  is 
entr^istod  by  the  City  Cliarter  \/ith  the  riana^'enent  and  control 
of  the  park  property,.  ..However,   this  Ciiarter  provision  confers 
no  au:;hority  upon  tiae  Board  of  Pork  Cornnisr! loners  to  destroy 
the   subject  of  the  trust  or  to  devote  it   to  xiso  other  t'.ian 
tlmt  of  onjoynent  and  recreation.      Its  authority  is  nerely  that 
of  a  trustee  Invested  with  liiaited  Jtiri  edict  ion,   havi:v^  imposed 
upon  it  tlic  duty  to  protect  parks  within  its  nanacenent  and  con- 
trol, wJiich  sliould  at  the  sar.ie  tine  coinpol  such  board  to  pro- 
tect,  rather  than  instlTato  usurpation  of  authority  over 
parks  of  the  city  by  another  body,    or  pas-  its  trust  -^roperty 
into  the  street  departiuent." 

To  like  effect  were  the  following  decisions: 

Uulvoy  V.   Park  Coinlssion  of  tl;^  City  of  :^an  Diero.  23 

,^^^  Ap..  b6t>j 

McCullou,:Ii  V.  Bd.   of  Hducaticn^   51  Cal.   419; 

Kelly  V.   To^vn  of  HxYVinr-d,   102  Cal.   242; 

Powell  V.    ■.all.    -Qlla.   64  ^7a8hincton  582   (117  ?nc.   nOO 

Opinion  of  City  Attorney  of  San  Francisco  dated  December  6, 
1933,  in  re  Use  of  Prj:'k  Lands  for  Street  Purposes, 

However,   if  a     articular  proposal  for  the  use  of  the  Civic  Center 
Plaaa  appeals  to  tlie  Park  CocBnission  as  one  desli^ned  solely  for 
rocroal,ioual  pvirpoaoa,    the  use  of  tlie   Plaza  inlr;ht,   in  such  case,   and 
for  a  United  period  of  time,  be  left  to  th«  Comnission's  discretion. 

Respectfully  submitted. 


CITY  ATTORfflCr 
TOt      Park  Ccccnissi oners 

Sir 


^;y^ 


April  23*   1947 • 


SUBJECT:     Dlapoaltlon  of  Members'  Accvunulated  Contribution* 
Desed  on  More  than  Thlrty-alx  Years  of  Service, 

dentleaent 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion  as  follows! 

"Our  request  of  Deoeaber  16,  1946,  and  your  opinion 
of  February  4,  1947,  referred  to  the  raaxiniuia  years  of  sorr- 
ice  which  could  be  used  in  the  calcvaation  of  benefits 
under  section  165,2  of  the  Charter,  becoming  operative 
July  1,  1947.   In  the  consideration  of  the  question,  the 
service  to  be  used  was  associated  with  contributions  to 
be  made  under  the  section  by  members  and  the  City  and 
County,   The  question  was  directed  more  to  tiie  status  of 
persona  who  will  complete  thirty-six  years  of  service 
after  July  1,  1947,  and  your  opinion  was  that  a  -Maximum 
of  thirty-six  years  could  be  used  in  calculating  benefits, 

"A  question  now  has  arisen  with  reference  to 
accumulated  contributions  of  eraons  who  will  have  com- 
pleted more  tlian  thirty-six  years  of  service  when  the 
charter  section  becomes  operative  on  July  1,   These 
persona  will  have  contributed  at  lower  rates  \mder  the 
present  law,  for  a  maximun  of  twenty-five  years  euid  three 
montha  of  service  as  members  of  the  Hetireaent  Cystem 
which  became  effective  April  1,  1922.  The  balance  of 
their  more  than  thirty-six  years  of  service  ia  clasiilfied 
in  the  retirement  law,  as  'prior  service*,  and  the  bene- 
fits baaed  on  it  are  oald  from  contributions  made  by  the 
employer, 

"The  question  at  issue  involves  the  disoosltion 
of  contributions  with  accumulated  interest,  iiade  orior  to 
July  1,  1947,  on  the  basis  of  service  rendered  after  the 
completion  of  thirty-six  years  of  service, 

"You  are  requested  to  advise  the  rtetlremnt 
uoard  as  to  the  lawfva  disposition  of  tliat  portion  of  ac- 
cximulated  contributions,  which  is  baaed  on  aervice  rend- 
ered after  the  completion  of  thlrty-alx  years  of  service 
and  which  will  be  standing  to  the  credit  of  persona  who 
become  members  of  the  System  on  J\ay  1,  1947.  under 
section  165,2. 


"Subject  to  the  lnt«r;)retatlon  of  the  Section, 
there  aposu:*ently  are  three  possible  methods  of  handling 
such  Accumulated  contributions,  as  follows: 

"1  •>  Refund  to  the  member,  said  portion  of  his 
acciuoulated  contributions. 

"2  -  Credit  to  the  i:ieinber  as  additional  contributions, 
said  portion  of  his  accumulated  contributions*   The  ad- 
ditional accumulated  contributions  would  be  apolied  to 
provide  a  benefit  over  and  aboye  the  normal  benefit  under 
the  section* 

"S  -  Retain  to  the  credit  of  the  member's  normal 
accumulated  contribution  account,  said  portion  of  his 
accumulated  contributions,  and  apply  it,  together  with 
the  balance  of  his  accuniulated  contributions,  to  provide 
part  of  the  noraial  benefit  under  the  section,  this  normal 
benefit  to  bo  based  on  maximum  service  of  thirty-six 
years,  or  since  the  contributions  already  will  nave  been 
on  all  sejnrioe  rendered  prior  to  July  1,  134?." 


OPIMIQM 

I  do  not  believe  tlxat  the  accumulated  contributions,  as  re- 
feirred  to  in  your  3?equesrt,  can  be  disposed  of  in  the  manner  indicated 
by  yotir  first  two  suggestions,  but  rather  must  be  handled  in  the 
method  Indicated  by  your  third  sugF;eation,  for  the  reasons  as  herein- 
after stated. 

Subsection  (1)  and  (3)  of  subdivision  II  of  section  165.2  of 
the  Charter  nrovides  in  part  as  follows} 

"(H)  All  payments  under  this  section  shall  be 
made  from  funds  derived  from  the  following  sources,  plus 
interest  earned  on  said  funds: 

"(1)  *  «  «  «  Provided  further  that  the  nwmber's 
contribution  under  this  section  and  the  city's  contri- 
bution on  his  accovmt  shall  cease  after  thirty-six 
years  of  credited  servioe  *  *  *  «, 

"C^)  Contributions  based  on  time  included  in  para- 
graphs (1)  and  (5)  of  subsection  (G),  and  deducted  prior 
to  the  effective  date  hereof,  from  compensation  of  persons 
who  become  riembers  under  this  section,  and  standing  with 
intez*est  thereon,  to  the  credit  of  ouch  idembers  on  the 
reooz^a  of  thm   retirement  system  on  said  date,  shall  con- 
tinue to  be  credited  to  the  individual  accounts  of  said 


#i 


tmnSbmru   and  •hall  be  combined  with  and  administered  in  the 
Baae  manner  as  the  contributiona  deducted  after  said  date." 

As  you  have  indicated  in  jo\it   request,  we  have  already  advised 
you,  in  an  opinion  dated  iebruapy  4,  1947,  that  no  ;aore  than  thix»ty- 
■ix  years  of  service  may  be  taken  into  account  in  calculating  the 
benefits  under  section  165,2  of  the  Charter  but,  aa  you  also  pointed 
out,  that  opinion  was  directed  to  the  status  of  persons  who  will 
complete  thirty-six  years  of  service  after  Jttly  1,  1947,  and  who 
therefore  will  have  contributed  only  on  thirty-six  years  of  sezw^ice. 

You  now  ask  what  disposition  is  to  be  made  of  tl^iat  portion 
of  t}>e  accirraulated  contributions  of  those  persona  who  become  members 
\mder  165,2  of  the  Charter  on  Jtily  1,  1947  whlcii  is  based  on  service 
rendered  after  the  completion  of  thirty-six  years  of  service,  and 
which  is  already  crec'ited  to  such  persons  on  July  1,  1947, 

iiubsectlon  (3)  of  subdivision  H  of  166.2  of  the  Charter  pro- 
vides in  effect  that  contributions  deducted  prior  to  July  1,  1947 
from  the  compensation  of  persons  who  become  members  vmder  this  sec- 
tion of  the  Charter,  together  with  the  interest  thereon,  standing 
to  the  credit  of  such  members  on  the  records  of  the  iietlrement  3ys- 
*•"  on  -^^ly  I*  1947.  shall  "continue  to  be  credited  to  the  individual 
accounts  of  said  members  and  shall  be  combined  wiih  and  adminlsTereg" 
In  the  same  manner  as  the  contributions  deducted  afier  said  daie.* — 

Under  the  above  quoted  lanjtma'je  of  subsection  (3)  of  sub- 
division d   of  165,2  of  the  Charter,  1  am   of  the  opinion  that  the 
accumulated  oontrlbutiona  of  members  in  excess  of  thirty-six  years  of 
service,  at  the  time  of  the  effective  date  of  165,2  of  the  Charter 
on  July  1,  1947,  shall  be  retained  in  the  iietiroi/ient  i-Xind  and  remain 
to  the  credit  of  th^  member's  normal  accumulated  contribution  accoxint, 

to  provide  nart  of  the  normal  benefit  under  tliis  section this 

norraal  benefit  in  such  caae  to  be  based  on  all  service  rende-^d 
prior  to  July  1,  1^47,  ■ 

You  are  thus  advised  in  connection  with  your  inqtilpy  as  ore- 
sented,  "' 

Respectfully  submitted. 


Tot  CITY 

Retirement  Board 

NSW 


^Ui 


April  24,  1947 

SUBJECT:   DISPOSITION  OF  ESTATES  IN  COUHTIC  TREASURIK3  FOR  FIVE  IffiARS 

8entlot3on: 

I  liave  your  roqueot  for  an  opinion  as  followit 

"l^inclosed  la  copy  of  a  letter  received  fron  the  TJ,  S, 
Tjroaeury  Deportnont  i'^iscal  Service,  also  copy  of  ray  reply 
to  sano* 

(Copy  of  enclooure) 

"This  is  in  connection  with  the  disposition  of  two 
C;C5  savlncB  bonds  of  Series  E  inscribed  'Mr.  Charles 
Nelson,  1011  Howard  Street,  San  I'ranclaco,  California,  • 
The  bonds  were  sent  to  us  by  the  CMof ,  United  States 
Secret  Servlco  In  Vias-ilncton,  D,  C, 

"It  appears  that  the  deceased  ror^stored  owner 
was  found  dead  in  Ma  rooia  In  the  P.ajTaond  Hotel  in  San 
Francisco  in  July  of  1945.  As  no  rocord  of  any  relatives 
of  lir.  Nelson  could  be  found  nor  any  assets  of  Iiis  located 
at  that  time,  lie  was  buried  at  tlio  ar.'o^ViZQ   of  tlie  City 
of  San  Francisco. 

"In  view  of  the  clrcunstancos,  it  appears  tlmt 
the  bonds  should  be  txirned  over  to  you  for  apnropriato 
disposition  In  aocorda:ico  v/ith  Section  1274(c)  of  the 
Code  of  Civil  r-rocodure  of  California, 

"Please  let  us  know  the  address  to  wrdch  the  bonds 
should  be  sent, 

"l  liave  now  received  fron  the  U.  S,  Treasury  Departnent 
Fiscal  Service,  tlie  said  bonds.  They  are  as  follows: 

"One  U,  S,  of  Anerlca  Defense  Savln':s  ^ond  Series  E  issue 
July  1942  in  the  araount  of  C2S.00,  To.  Ci22713277I-;,  rocistered 
In  the  neno  of  l^r.  Clmrlos  llolaon,  1011  Howard  Street,  San 
Erancloco,  California, 

"One  U,  S,  of  Anerloa  v/ar' Savings  Bond  Series  E  issue 
July  1944  In  the  anount  of  f25.0O  Uo.  Q4449705n3E,  reels tered 
In  the  :iane  of  I*,  Cliarles  Ilelson,  1011  Hov/ard  Street,  San 
x-Vanclsco,  California, 

"I  wish  you  would  advise  lao  as  to  what  disposition  I  should 
make  of  said  bonds,** 

0  P  I  II  I,£  N 

The  full  procedure  for  Imndlin^  the  natter  refei^ed  to  in  your 
reqxiest  la  set  forth  In  Section  1274c  of  tl:u)  Code  of  Civil  Procedure 
and  I  quote  from  tlmt  section  as  follows: 


".•♦thfi  co\mty  troasiiror  ohall  vrltMn  one  year  follw/lnc 
tho  oxplration  of  five  yoars  rran  tlie  dato  or  auchdopoolt 
file  a  petition  In  tlio  superior  court  or  t}io  county  in  v/laich 
the  deposit  is  'neld,  settlioc  forth  tho  fact  thnt  tho  rjoney  or 
other  personal  property  has  ronainod  in  tlie  county  treasury 
under  ouch  clrcunotances  for  tho  five  year  period  and  petltionlnc 
the  court  for  on  order  dlroctin^^  liln  to  pay  tho  rioney  or  otlxar 
poreonal  property  into  the  state  treasxiry  as  provided  in  this 
section. 

"At  tlie  time  of  tlio   next  county  settleaont  followinc  the 
date  of  tho  nald.n{;;  of  the  order  by  tlio  court,  tinloa;;  earlier 
payment  is  roqixlred  by  the  State  Controller,  t'lo  county 
treasiiTor  shall  deliver  bho  noney  der'osita  covered  by  the 
order  to  tiie  State  Treaaiiror  and  all  ot}ier  personal  property 
to  the  State  Controller,  for  deposit  in  tho  State  treasury, 

"At  tlie  time  of  the  county  aettleiaent,  the  county  treasurer 
slmll  deliver  to  the  State  Controller  a  certified  copy  of  the 
court  order  in  connection  with  oach  e  atate  Included  in  the 
county  settleaent  piu^suant  to  tlie  provisions  of  thia  section 


I  tlierefore  advise  you  to  follow  tho  statute  as  sot  forth  above 
in  handling  the  bonds  on  deposit  with  you  and  referred  to  In  your 
request, 

Respectfully  subnlttod^ 


CITY  ATTOnHLTT 

To:     Office  of  tlie  Treasurer 

City  and  County  of  San  Pra  clsco 

BJV 


<^f'^L 


ApviX  M,  1947. 


OwtU 

I  hftv*  your  r«<|UM%  fer  «i  oiiiaion  «•  roiXo«»t 

pr«vl«Uc«  «r  CI  !■#•«>  tatnteMiiii  am*  •  and  18  rmtsffa  m 


•d  ••vvmu  Mwi  iu  t;^  pMit  f^^sqp  7««r«  and  aoo*  of  Uw  • 

lOMlt^trt  b^f  9o«r  Intrrrrvtmtiott  of  ti^*  r»yra«£tlv«  offffct  of 
ttM««  variouA  «u*c«»elv«  mmadtamnim  to  soetlen  153  of  t}«  ct«r« 
Ur*    Tr«  rir&t  vumaS^m&%  %o  Metlon  XSft  of  u»  «xjvt»r  to 

fooilYo  u^poa  riitlflvatloa  isy  «b*  z«gisl«ti»o  on  Januory  li* 
UM»|  tho  ooxt  moiMk&ottt  to  mtion  lfi3  mo  iwtlflod  by  c 
t«Si»l«U«o  on  Juno  9,  X944|  Md  tim  9nmp9u%  Mroviolon 

taUf  lod  on  Uamn  7*  1^7. 


*rioooo  note  U«t  oooUoc  IJM  m  wonrtxi  on  Jw;o  9»  1944 
l^otMloi   tbot  if  tte  Aono  of  met  oli^ltao  (a»%  »n  oaploToo}  ooo 
PMihiil  for  agpul  itwMi^  t»  •  pooitioo  iA  tlio  Mmioipal  oorrtoo 
Osaela£  Um  poriod  oT  ■tllttrjr  ^ty  of  %bi  dUsiblo,  oMb  oil* 
fli^lo  tiSAU  bo  oortl  lod  to  hio  poaitioa  Mp«n  i^*  r*t«v«i  f»o» 
■lltUvy  4N>ty-»  oBd  UAt  for  tito  p^irpeoo  --it  <loi««inliic  l^y-off 
tho  tf«to  of  oortiriootloR  to  ootli  pooltion  §imXl  bo  rHwioil  ^^ 
iko  th»  4oto  «bon  ttiit  tsmm  of  ouoh  aligiuio  «««  reoor^od  f«r 
•ortlfiootloiw      tk»  9r<9viol<^^  of  ooeti^Ki  159  offoetivo  jooo* 
n—  '^ «  1945  otkiob  aoatl  '      "  roo  until  ^uao  9«  li^44«  oon* 

M  fluob  gotrnnnc  ^iio  •     iiooovor*  oootion  IM 

«:^  w^..ciod  ot)  Janoory  7»  .  umiI  lo  oc4dx  eoooo  oil* 

tXiilmt  OB  aiUtoriF  l«ov««  r^roa  BiUtorr  dutj  «^4al 

bo  oortirio<S  to  ti*  i>oolt4o:4  xgr  mr^tHk  iholr  noiioo  ooro  roooho<i» 
oad  w«t  i.  o  <2i«uo  UMir  ooaoo  wr«  ro«o^;o<:  fw  •nioli.taiont  o^aII 
Uaoir  ooolorltgr  la  Um  Mwaiolpol  oorvloo  for  jjjj^ 


"•«•  ooH  your  ottoatloa  furti^tr  to  tl<o  uoxt  to  loot 

(gm^  df  oootlor.  Id3  «0  «iOMSod  7»    '    '    ,  ch     rovlxi** 

tiMBfc  far  p«ir;90ooo  of  oortlfloat  -^lOVAa,  or 

•oj  otbor  Mottors  oonMH^nltic  U\~ 
inb  or  iaovo  oorrad  1&  Uio  otmk: 

oootioo  stsall  ym  votroootlvo  to  ,       a^.     in  ooiuioo* 

tioa  with  thio  jiMiMiPdMii  It  f..c  tiM  ootlrt 
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p«r«graph  waa  Intended  to  dirferentiate  between  the  atatus  of 
persons  who  had  been  granted  military  leaves  of  absence  for  xaili- 
tary  duty  and  tliose  persons  previously  granted  'military  leave* 
for  the  purpose  of  entering  eaploynent  in  war  industries,   i'he 
lan.jua^^.e  of  this  paragraph  is  substaritially  the  sane  as  the  lang- 
uage in  t)ie  section  as  it  read  effective  between  June  9,  1944 
and  January  7,  1047. 

"Our  questions  follows 

**!•  Let  us  assume  the  case  of  an  ell(^ble  whose  name  was 
reached  for  appointment  to  a  position  in  the  tnvmlcipal  service 
in  December  1^'44  and  who  was  disohar(^ed  from  military  service 
and  was  certlflec.  and  first  assuaed  the  duties  of  Ms  position 
on  January  1,  1946.   In  accordance  with  the  provisioiiS  of  sec- 
tioii  153  at  the  tirae  of  ijda  appolnt:nent  he  wna   iven  seniority 
^^^   lay-off  pmroses  onl^  as  of  December  1944  wiion  his  name  was 
reached,   nowever,  for  all  other  purposes  liis  seniority  date  was 
January  1,  194C.  lie  was  accordingly  appointed  at  the  entrance 
rate  of  pay.   On  January  7,  1947  the  current  provisions  of  sec- 
tion 153  tprsjnting  seiilority  for  all  purposes  oecame  effective 
and  we  iiave  approved  an  adjusteient  in  pay,  effective  January  7, 
1947  to  reflect  service  back  to  the  date  the  name  of  tlie  eli^^i- 
ble  was  reached  for  appolntsient. 

"(a)  Is  this  employee  entitled  to  retroactive  pay 
adjustments  for  the  period  Jmuary  1«  1946  to  January 
7,  1947,  which  adjustment  would  include  credits  for 
service  to  date  of  actual  asaumption  of  duties  from  tbm 
time  his  name  was  reached  for  appolntaient  in  December 
1944. 

**2.  Aasu.  ing  the  same  date  of  appointment,  asaui-.ption  of 
duties,  and  date  Uiat  the  name  of  the  eligible  was  reacheu  for 
appoiiitmeiit  while  on  military  duty,  the  employee  had  completed 
one  year  of  actual  service  in  tlie  municipal  goveroment  on  Jan* 
uary  1,  1947  and  therefore  at  that  tire  had  credited  to  him  two 
wee  s  of  sick  leave.  (Under  the  provisions  of  section  153  as 
Uisn  effective  he  was  not  entitled  to  sick  leave  with  pay  uritil  after 
one  )rear  of  actual  service }«  The  employee  was  absent  from  duty 
by  reason  of  illness  in  Decomber  1946,  before  he  had  completed 
the  year  of  service,  and  he  was  not  paid  for  this  ataence.  On 
January  7,  1947,  the  rresent  ci'.arter  ainendr.iei.t  (providing  that 
the  date  his  narce  was  reached  for  appolrxt.aet.t  shall  determine 
his  seniority  for  all  purposes)  became  effective  and  we  tiiere- 
upon  credit  him  with  aick  leave  privileges  based  on  the  be- 
eember  1944  date  on  which  his  name  was  x»eached  for  appointi.ent. 
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"(a)   Arc  such  sick  leave  with  pay  credits  which  ac- 
crue ou   January  7,   1947,  applicable  only  on  subsequent 
absences  duo  to  illness,  or  may  these  credits  be  ap- 
plied to  aLsoacoa  due  to  illnesses  prior  to  the  effective 
date  of  the  current  provision? 

"3.   Aaauiae  tlie  case  <  f  an  eligible  who  entered  the  mili- 
tary service  and  was  disohar^jed  therefrom  and  assucied  his  munici- 
pal eiaploytneut  prior  to  Jiine  9,  1944.  In  accord  with  t}ie  provi- 
siona  of  section  153  tli«n  effective,  this  man  was  appointed  as  of 
the  date  he  actually  assumed  his  duties  with  seniority  as  of  that 
date.  Tlie  transaction  was  complete  and  fir.al  i^rior  to  tlie  rati- 
fication to  the  azoendioeut  of  section  153  on  June  9,  1944.   Had  he 
returned  from  military  duty  and  i:>9t^n   appointed  to  }il8  municipal 
position  between  June  9,  1944  and  January  7,  1947,  he  would  have 
been  appointed  with  seniority  for  lay-off  puri>ose8  only  as  of  the 
data  hia  liajae  was  actually  readied  for  appoi-.t  ;eat.   iiaU  this 
eligible  returx.ed  subsequent  to  uaimary  7,  1947,  he  would  huve  bemi 
granted  seniority  for  all  pvirposes  as  of  the  date  his  nwae  was 
reached  for  appointment • 

"(a)   Can  such  an  employee  now  claim  the  benefits 
of  the  section  as  it  was  auianded  on  June  9,  1944  subse- 
quent to  his  actual  appoi.xtiuent,  or  the  tiore  liberal 
benefits  of  the  section  as  it  was  amended  on  Jaiuary  7, 
1947? 

*A»       This  aitiiation  deals  with  the  right  of  an  employee 
on  duly  authorised  military  leave  of  absence  whose  i.ame  a.^pears 
on  a  list  of  eligiblea  for  promotion.  During  his  term  of  mili- 
tary service  liia  name  was  reached  for  appoi.itinent  to  the  promo- 
tional position  and  upon  iiis  return  lie  was  appointed  to  the  j^ro- 
motive  position  and  assumed  the  duties  thereof.   Prior  to  Janu- 
ary 7,  1947  U\e  co  mission  announced  a  promotional  axamiaation 
fron  t}.e  protaotlve  rank  to  wSilch  the  employee  was  appolr.ted, 
llam   wnployee  i^artlcipated  in  tills  ^^romotlve  examination  and  qjal- 
ified  aa  an  eligible,   ^le  second  promotional  examination  was 
announced  and  completed.  Including  the  adoption  of  tl:e  list  be- 
fore Jaiuary  7,  1947.   Under  tlie  clrcuristanoes  and  in  accordance 
with  the  provisions  of  section  153  of  the  ciiarter  aa  in  effect 
at  tt^e  tima,  tlie  ccuamisaion  credited  seniority  of  service  for 
this  employee  in  this  second  promotional  examination  frotii  the 
date  he  was  appointed  and  assumed  the  duties  of  the  lower  pro- 
motive cla^s  from  whicli  he  was  competing  for  further  ijromotion, 
rather  than  the  date  tlxat  his  name  vaa  reached  for  appointment 
while  in  tlia  military  service.  Had  the  examination  been  an- 
nounced, conducted  and  completed  subsequent  to  January  7,  1947, 
the  eonsaission  would  have  credited  this  employee  with  seniority 
of  service  from  the  date  his  name  waa  reached  while  in  the  mili- 
tary sorv-ce. 


y 
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"(a)   la  this  employe©  now  entitled  to  re-r«tlng 
of  an  examination  completed  under  the  texvis  of  the  pre- 
vious cliarter  ppovlalona  ao  aa  to  credit  him  witli  aer- 
vlce  to  which  he  would  have  been  entitled  liad  tlxe  ex- 
amination been  conducted  under  the  tornis  of  the  present 
ohartor  pr oviaionav 

"v.e  now  direct  your  attention  to  the  ppovlalona  of  charter 
•Biandment  No.  12  which  adda  aectlon  146.1  to  tlrie  ci  arter  and  which 

rov-ciee  tl^at  euiployoea  under  a  .  ormanent  civil  service  appolnt.ent 
who  were  oxx  duly  authorised  military  leaves,  and  cecau^e  of  abaei.ce 
on  military  duty  did  not  uartloipate  in  a  promotional  examination  held 
during;  tlieir  absence  on  snllitary  duty  shall  have  the  rlt^ht  to  parti- 
cipate in  a  auDstltute  or  aimilar  promotional  examination.    Please 
note  that  thi«  section  ^%xi\.B   such  prlvllet^es  only  to  emplo.,eea  of 
the  mmilclioal  aervice  who  wore  ehaent  on  duly  authorised  military 
l«ave«  and  does  not  ex. tend  to  persona  on  eligible  liata  who  were 
not  employees  of  the  city  and  county. 

'*1.   Let  us  asaiune  tlie  case  of  an  eligible  whoae  name  was 
reached  for  appointi^ent  in  1942  and  who  was  diacixarged  from  iAl.litary 
duty  and  waa  certified  and  assumed  hia  position  in  January  l'c<46. 
]3etween  1942  when  his  tiame  was  reached  for  appoi.-tuient  In  the  lower 
elaaa  and  tixe  time  he  act\xally  asauroed  his  position  in  1946,  a  pro- 
motional examination  waa  held  which  was  open  to  persons  in  the  claa- 
aification  to  which  thia  eligible  was  auhaequer.tly  appointed,   he 
waa  not  an  employee  of  the  city  and  coui.ty  on  military  leave  at  the 
time  the  promotional  examination  was  held,  but  he  contends  now  that 
had  he  f.ot  been  on  military  service  he  would  have  accepted  the  ap- 
pointment when  Ma  rame  waa  reached  in  1042,  and  in  tiiat  event  he 
would  have  Leen  an  emrloyee  of  the  city  and  county  in  the  clasaifl- 
cation  froai  which  the  promotion  was  made,  and  he  now  claims  tiiC 
right  to  take  a  substitute  or  similar  promotional  examination. 

"(a)  Do  the  iroviaiona  of  section  146.1  confer 
the  privile^ea  contained  therein  on  an  elli;lbie  or 
only  on  bona  fide  emuloyeea  of  the  City  and  County 
of  3a:i  iranclaco? 

"(b)   Heading  this  new  section  146.1  in  connec- 
tion witli  the  provlslona  of  section  153  as  aneaded 
January  7«  1947,  can  such  an  eli^^ible  clalsi  status  as 
an  employee  ut^der  section  153  from  tlie  date  his  name 
waa  reached  for  appoir. tenant  and  ti.ereby  obtain  tliC 
benefits  of  section  146.1  retrospectively? 

"2.   An  employee  under  erraanent  civil  service  appointment 
but  absent  on  duly  authorised  military  leave  did  not  participate  in 
a  promotional  examination  held  during  his  absence.   lie  is  entitled 


I 
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^^nt  which  hi  ..ilaaid  c3u?iirhlf^..f?Ti-    '•   ^^'O'^otlonal   appoint- 

146.1  of  ti.a  charter         Lf  .^^  f  i^^  ^^'^  *«'"•   o'  section 

tlon  h.ld  a%oimon-aa  ^llc!^"^?  th:t  dSli*"^'?^"   '"  ^^— 
w*  held  examlnatlona  for   nronoW^r^n™  JL^^"^  i^"  •^"«c« 
to  the  rank  of  aergea:.t  fSr  wMch  hTSas^irfJ!?  °f  Po^ceir^n 
and  at   the  sac:e   tw«  «     ^XZ^^^r"     -.  ®  eligible  to  com  ete, 

or  .«B.«t'rthi'^.:.-:rL*i2?:'.j?r'"''"°"  ""^  "••  '"* 

of  a  aubstltute  o^Knlnatlon  from  »«  rSn?  o^.^^H^^nf 

•iona  will  ba  ulaturbad  »r^.<.?f!:\,       "I'^lng  ciiarter  nrovl- 

•*-»in.        r.e  er^U  appreciate  yot^r  proapt  attention." 

OPINION. 

it»  ganeral  rul,  lo  Cllf  or.-H«  1.  that  It  1.  not  obj.ctlon- 


/ 


able  to  tb«  validity  of  «  »t«tiito  to  aay  that  It  !•  retroactlva  In 
Ita  operation,  axcept  */i«r©  tha  effect  of  aueb  ratroaotlTa  feature 
waulU  conatltuta  a  rift  of  tnibllc  fiinda  to  an  Individual  or  Imil- 
vlduais  for  eervloaa  rmadBT^ii   at  a  tl;.a  vhan  no  legal  duty  vaa  owlii* 
to  tiAt  Individual.  ^ 

**•  quastlona  nrof anted  hare  regarding  aaotlon  16S,  aa 
MMOdad  In  tha  Jiovenbar  1946  election,  aret  Doea  tha  eeetion  as 
MMOdad  give  It  a  retroactive  featureY  And,  aecondly,  doea  tJia 
reading  and  Inter  retutlon  of  this  section  require  timt   it  Isa  ap- 
plied retroactively  in  all  r^artloulara? 

A  study  of  tha  history  of  this  section  of  the  cJou'ter  In- 
dieatea  that  all  of  the  aioandsMints  to  aactlon  153,  which  have  ean 
referred  to  in  your  reqi^est,  clearly  show  an  intention  upon  the 
voters  of  tha  City  and  County  of  Sen  l^ana^sco  to  inai^o  to  tha  aiB- 
ployeea  and  eliglMea  who  served  in  the  arwet!  f.rces  the  sane  rela- 
tive posltlo -s  as  those  who  remained  in  Jobs  throughout  tJiC  war 
yeara.  Seniority  and  credit  for  city  and  county  aerviee  are  ir^te- 
gral  parte  of  an  enployees*  rltjilrita  In  the  service  of  tiiC  City  and 
County  of  San  FraDelaeo. 

-.  ^  *  carofui  analyaia  of  the  history  of  this  section  coverlr^g 
m  retroactive  feature  Is  slgnifieant  aa  proof  of  tiie  intention  of 
the  people  of  ilea  Kraneiaco  to  grant  to  tlie  returning  veterans  the 
MSM  eenditlor^a  ef  ei^loyment  they  had  or  would  i.ave  iiad  if  the  «« 


had  not  ir.torvened.  in  the  sectloa;,  as  it  read  pallor  to  the  aiend* 
«ent  of  June  9,  1^j44,  appeared  t  e  followiiig  language: 

•ee^Milltary  leaves  granted  to  officers,  eaployeos, 
«r  elif^ibles  for  serviee  on  ships  operated  by  or  for 
the  United  states  ^overnaaent  slmll  be  retroactive  to 
;:«eeBber  7,  1941."  ti"t« 

€x     t»>...  J!^^   *^*  aaendaent  ratified  by  the  Uslalature  on  Jui.e 

»,  1»44,  the  above  language  no  Ion;  er  appears  in  the  section  and  the 

follawix\«  la  aubetituted  for  Itt 

"ior  the  p\>rposea  of  certlflcatlonfc,  apooliU'venta, 
leaver  or  anjf  other  natters  concerning  the  rlghta 
ef  persona  who  are  servliig  in  tJie  armed  forces  of 
the  United  States  or  t}ie  State  of  California,  Um 
ppovlaiona  of  tiils  section  s^iall  be  retroactive  to 
September  16,  1940,  cid  any  peraot;a  heretofore  granted 
■ilitary  leaves  for  any  purpose  other  than  to  enter 
the  armed  forces  of  tl:e  United  states  ehall  be  deemed 
to  have  been  ;rant«d  war  effort  leaves  by  the  civil 
service  co«aisaion  in  accordance  with  the  provlslo  m 
of  this  section." 
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In  Its  pr«8ent  form,  effeetlve  as  of  January  1,   1947,  thla 
para^oraph,  witli  a  few  minor  changes,  la  again  re-enacted,   ilia  only 
•igniflcant  cli&nge  being  that  after  the  worda  **vho  are  t.erving"  ia 
inaerted  the  additional  phraae  "or  have  served", clearly  indicating 
U^iat  it  was  the  votera'  intention  to  ^ive  tlie  veterans  who  had 
already  returned  to  the  city  service,  the  aame  privile^^ea  aa  thoae 
who  would  return  subaequerit  to  the  adoption  of  this  cliarter  acaend 
ment. 

with  this  general  observation  I  will  now  approach  the  individu- 
al problei:t8  presented  in  your  request.   Inaaiauch  aa  the  firat  two 
queations,  which  you  l^iave  numbered  la  and  2a,  co  cern  the  ri^ta  of 
mployeea  to  receive  retroactive  pay  for  services  rendered  and  com- 
pleted prior  to  the  er.actment  of  the  January  7,  VvAl ,   aaendiaent  to 
section  153,  I  am  treating  them  in  this  opinion  aa  identical  and 
have  anawered  them  as  ona  question. 

From  a  reading  of  the  reque»t  it  ia  quite  apparent  that  what 
you  are  aslrin^  ia :  Can  an  employee  now  be  paid  an  additional  aum  of 
money  for  service  already  rendered  a  nd  completed,  over  and  aoove 
t^iS  amount  provided  for  his  service  in  the  budget  at  tine  ticie  tliS 
aerviee  was  rendered?  'iliere  ia  no  doubt  that  auch  pay^rtent  would 
be  In  the  nature  of  a  gift  of  public  funds  anc  beyond  the  ixjwera 
of  the  city,   llila  fundamental  principle  is  embodied  in  Articla 
IV,  Section  52  of  tlie  Constitution  of  the  State  of  CaLiforn'a  which 
reads  aa  f ollowa \ 

"The  leglalature  shall  iiave  no  po*er  to  grant,  or  author- 
ize aity  covmty  or  municipal  authority  to  grant,  any  extra 
-compensation  or  allowance  to  any  public  officer,  agent, 
servant,  or  cox; tractor,  after  service  '  aa  been  rendered^ 
or  a  contract  has  been  entered  into  and  perfor.ied,  in 
whole  or  ixi  port,  nor  to  pay,  or  to  authorize  the  payment 
of,  any  cl&ici  hereafter  created  agaiiist  tiie  state,  or  any 
county  or  municipality  of  the  state,  unuer  any  a^^eament 
or  CO:. tract  made  without  es^presa  author  ty  of  law;  and  all 
such  ur^uthorised  asreemsnts  or  co..tracta  ai^ll  oe  null  m d 
void." 

The  Appellate  *-ourt  in  the  cose  of  Laab  v.  j;.o&rd  of  Peace 
Offlcera,  ^9  Cal,  Avp.  (2d)  S48,  had  this  section  .elore  it  for 
construction.    In  that  case  a  police  officer  waa  injured  while 
perforiuing  his  funotiona  aa  a  oolice  officer,  out  under  the  law, 
as  it  tnen  read,  he  waa  not  entitled  to  a  diaaDility  peneion. 
Subsequently,  the  law  waa  c-Anged  and  i,t-^%   change  contained  within 
it  a  retroactive  feature,  anrl  the  pollco  officer  aou^^ht  to  invoke 
the  retroactive  feature  and  aecure  for  himself  a  disability  pension 
under  the  newly  enacted  law.  At  pa.  e  350  the  court  stated: 
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"A  pension  Is  a  gratuity  when  it  is  granted  for  services 
previously  rendered  and  which  at  the  time  they  were  ren- 
dered gave  rise  to  no  legal  obligation.   (O'Dea  v.  Cook, 
176  Cal.  659,  661  (169  Pac.  366).   The  law  is  settled 
tiiat  the  legislature  has  no  power  to  make  any  gift  or  au- 
thorize the  making  of  any  gift  of  any  public  money  or 
thing  of  value  to  any  individual,  municipal  or  other 
corporation  (sec.  31,  Art,  IV,  Const,  of  the  State  of  Cali- 
fornia i,  nor  does  the  legislature  have  power  to  grant  or 
authorize  any  court  or  municipal  authority  to  grant  any 
extra  compensation  or  allowance  to  any  public  officer  after 
services  have  been  rendered  by  him," 

I'he  facta  in  the  case  cited  are  almost  Identical  with  the  ques- 
tions presented  under  la  and  2a  inasmuch  as  at  the  time  the  service 
of  the  persons  concerned  in  questions  la  and  2a  was  rendered  there 
was  no  legal  obil^ation  to  pay  them  anything  other  tlmn  the  sura 
they  were  paid  under  the  law  as  it  read  at  the  time. 

This  amendment  to  section  153  of  the  charter  falls  clearly  within 
the  prohibitions  of  Article  IV,  Section  32,  inasmuch  as  Article  XI, 
Section  8  provides  that  amendments  to  cliarters  i.iust  be  approved  by 
the  legislature,  and  as  was  said  in  the  case  of  Lamb  v.  Board  of 
Peace  Officers,  supra,  at  pace  350:  ~~ 

"...  Therefore,  since  it  is  a  gratuity  the  legis- 
lature was  without  authority  to  adopt  the  portion  .  , 
which  attempted  to  make  the  provisions  of  the  Pension 
Act  retroactive,  for  the  reason  that  Sections  31  and 
32  of  Article  IV  of  the  Constitution  of  the  State  of 
California  .  .  .  denied  to  the  legisZaUu'e  the  author- 
ity to  grant  or  authorize  any  subdivision  of  the  state 
to  grant  an  annuity  gift  or  extra  corapensation  to  any 
public  officer  for  service  previously  rendered." 

llierefore,  you  are  advised: 

la.   That  no  lump  sum  payments  may  be  made  to  any  employees 
for  services  rendered  prior  to  January  7,  1947,  based  upon  the  retro- 
active feature  of  section  153  as  amended  on  that  date. 

2. a.   That  no  employee,  serving  less  than  one  vear,  may  be  nald 
any  sum  of  money  for  sick  leave  taken  during  his  first  year  of  ser- 
vice for  the  city  and  county, If  such  sick  leave  was  taken  without 
^*^*    such  sick  leave  credits  are  only  applicable  to  subsequent 
sick  leave  absences. 


3a*   Tne   employee  :^y  claim  all  of  the  rljhts  to  which  he 
le  entitled  under  the  more  litieral  terms  of  section  153  as  it  now 
reads,  inasmuch  as  the  amendioent  to  the  retroactive  part  of  the 
section  now  reads  "or  have  served,"   ilie  voters  of  S«i  tranclsco 
approved  the  present  section  making  all  of  its  provisions  as  re- 
gards the  certification,  appointment  and  all  other  matters  relat- 
ing to  the  rights  of  employees  retroactive.  Tlia  intent  of  tiie 
languatje  is  plain  and  tnuEt  be  given  its  full  force  and  effect, 

4*,   Any  employee  who  has  previously  completed  any  examin- 
ation under  the  provisions  of  section  153  of  tl^e  ciar terras  it 
existed  v:revious  to  the  present  amendment, is  entitled  to  be  re- 
rated  in  accordance  with  the  retroactive  featvares  of  section  153 
as  It  now  stands,  'ihe  plain  intent  and  purpose  of  this  latest 
amendment  is  to  i^ive   the  returning  veteran  exactly  what  he  would 
have  had  if  he  had  not  been  summoned  into  t)ie  service  of  his 
country.  Again  we  look  :^t  section  153  and  find  tl^at  it  reads, 
in  parti 

"  ,  ,  ,  X'or  the  purposes  of  certifications,  appoint- 
ments, leaves  or  any  other  matters  concornitxg  the 
rli^hts  of  persoriS  who  are  serviiig  or  l^ve  served  in 
the  ari.sed  forces  of  the  United  States  or  the  ^tate 
of  California,  the  proviaiois  of  this  section  sliall  ba 
retroactive  to  tieptember  16,  1940  .  •   ," 
(Italics  ours). 

It  appe&rs  very  evident  tliat  the  ri^^ht  to  this  re-rating  is 
one  of  tiie  "matters  concernir^  the  rights  of  persons"  referred  to 
in  section  153.   Accordlrjgly,  tlie  returning  veteran  should  be 
given  credit  for  all  the  time  he  was  in  the  service  subsec^uent  to 
the  date  that  he  was  reached  for  certificatio9,and  such  credit 
should  be  considered  aa  seniority  in  servico, 

I  will  now  consider  the  second  portion  of  your  request  regard- 
ing the  rights  of  persons  returning  from  military  leave  "to  take 
similar  promotional  examinations."  iTae  pertinent  and  controlling 
language  is  fovuid  in  the  first  sci  tcnco  ti-ereof  "employees  un^  er 
permarient  civil  service  appointjnent,  who  because  of  absence  onTduly 
authorised  military  leave  did  not  participalo  in  a  pro:'.oti'onaI 
examination  held  between  Septenbor  ICj  11^45,^8..  d  t5ie"^er£o c^tlve  date 
of  this  amendment   •  ,  •  "  Tlila  co.ifl'nos  tne"*rigEts  arTsing  under 
this  section  solely  to  employees  who  have  a  psmanant  civil  service 
appointment  and  who  were  a\;sent  on  duly  authorized  military  leave. 
This  section,  14C,1,  lll.e  the  smendment  to  section  153,  lias  for  its 
purp  se  the  reestablisliirig  of  the  rights  and  positions  of  all  city 
employees  w}^o  have  been  on  i-JLlitary  leave.  Accordingly,  with  this 
preliminary  statement, I  shall  discuss  the  questions  asked  in  tha 
sacond  part  of  your  request. 
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la.   The  prlvil«g«a  do  not  apply  to  any  eligibla  since  It 
apeelfleally  mentlona  "'employees  \inder  pertnanent  civil  service  ap- 
pointment« "which  contemplates  not  only  certification,  but  also 
appointment,  and  one  on  an  eligible  list  does  not  meot  Uxlc  second 
require&iont  of  appointment. 

lb.   There  Is  nothing  In  section  153*  as  amended,  that  can 
be  read  so  as  to  construe  an  eligible  as  an  "employee  under  per- 
manent civil  service  appointment,"  aid  thus  ^!ve  this  eligible  tlim 
advantages  of  the  provisions  of  sertion  146.1.   While  section  153 
specifically  provides  that  the  aenlority  for  all  purposes  dates 
from  the  day  that  a  person  is  reached  for  certification,  it  also 
pa:*ovideB  that  "eadi  appointee  to  a   puoltlon  slxall  serve  such  pro- 
bationary period  as  is  requ  rod  in  section  148  of  this  ciiarter." 
'i^xls  language  clearly  indicates  the  fact  that  section  153  recog- 
nises that  no  elio'lble  vho  Is  on  military  leave  has  a  permanent 
appol.  trient  unless  he  serves  a  probatiuuary  period  after  his  ap- 
pointment, as  provided  in  section  148  of  the  ciiarter.  Ko  eligible 
mfty  elaim  status  as  an  eaipl-yeo  until  he  has  cor/ipleted  the  require- 
ments provided  for  in  section  148  of  the  charter,  and  luiless  such 
eligible  has  so  co!:iplied,  he  may  not  claim  the  right  to  taice  a 
similar  in'omotlonal  examination  as  provided  for  in  section  146 .l, 

2a.   This  question  presents  almost  the  identical  problem 
referred  to  above,  since  again  we  are  dealing  with  eli^ibles. 
The  highest  status  that  the  employee,  as  presented  in  your  problea, 
eould  possess  is: 

(1}   A  permanent  civil  service  employee  as  a  policeman. 

(2)   An  eligible  on  a  list  for  appointment  as  sergeant. 

Section  146  of  the  charter  provides  "that  all  prwiotions  in  the 
unlfoxnaed  forces  of  the  police  axid  flro  departtaents,  respectively, 
shall  be  made  from  the  next  lower  civil  service  rank  obtained  by 
examination."   Ilie  employee  seeking  to  take  the  similar  promo- 
tional examination  for  lieutenant  would  not  meet  the  requirements 
set  forth  in  the  first  sontonce  of  section  146.1,  towit :"employees 
under  pexinauent  civil  service  appolntcneut."   ihis  section  would 
require  tlte  employee  to  oe  appointeu  co  a  permanent  position  as 
a  sergeant, or  to  be  at  least  serving  in  a  probationary  status 
at  such  ti  .le  aa  he  was  eligible  to  t«<ke  the  similar  promotional 
examination  for  lieutenant. 

2b.   The  fact  that  the  examinations  for  sergeant  snd 
lieutenant  were  not  ItOld  concurrently  would  not  change  the  ariswer 
to  "a"  above.   ^  or  ^aln  trie  same  test  i.ust  be  met,  was  he  an 
''employee  under  permanent  civil  service  appointment"  and  because 
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of  lii»  abeencc  on  duly  authorized  military  leave  did  not  artlc- 
ipate  in  a  promotional  wtaittination.  'i'he  amployoo  must  neeL  both 
of  ji^ieoe  couditloua  to  detaand  a  "similar  ironiotional  examination. 

iliouiih  the  la«t  -oart  of  thin  opinion  may  eeein  hareh  in  some 
oases,  the  charter  lUst  be  cone  trued  in  Its  entirety.   'Ihis  new 
section,  146.1,  only  covers  persons  having  penaanent  appointments 
in  their  clasBifioation.    While  it  may  be  true  that  certain  ell- 
gihles  have  lost  rights  uecause  they  were  in  the  military  service, 
I  ean  only  read  the  plain,  unambiguous  languaga  of  th«  Ciiarter,  and 
in  the  absence  of  any  doubt  as  to  its  meanirig  I  Ciust  i^lve  full  force 
and  effect  to  it  as  written* 

Ptaspectfully  submitted. 


jrao,  J.  O'TOOUE, 
City  Attorney. 


Tot  Civil  bervioe  Coomlssion. 

c.  c.   ii,  I,  i'.etireraent  Sjstein, 
c.  c.    Harry  D.  i^oss,    *-ontroller, 
BJW  Jr 
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April  25,    1947 

SUBJECT  t      MKASUmaOSNT   OP  IfflKIMUM  REAR  YARD  DEPTH  iOEQUIRSD  UNDOl 
OliDINANCS  NO.   4162 

Q«ntlaeMni 

This  will  acknowledge  receipt  of  your  reoant  zwqueat  for  an 
opinion  as  follows s 

"An  application  for  a  variance  from   the  provisions  of 
the  Minimum  Lot-siee  Ordinance  (ord.  No.  4162)  has 
been  filed  with  the  City  planning  Conunission  and  a  publio 
hearing  on  tl^ie  application  was  held  on  April  17,  1947 
as  required  by  the  ordinance* 

"The  city  Planning  Ccnralssion  respectfully  requests  an 
opinion  on  the  following;  two  questions! 

"!•  In  a  second  residential  eone  uncier  Ordinance  No* 
4162,  must  tlie  minimum  rear  yard  depth  be  xaeasuared  frcsn 
the  foundation  of  the  dwelling,  or  may  it  be  measured 
fron  a  stairway  fouxiidatlon  which  protrudes  into  the  rear 
yard? 

"2.   In  a  first  residential  sone  under  Lot  Ordinance 
No.  4162  where  the  same  conditions  prevail,  how  is  the 
minimum  rear  yard  depth  nwasured? 

"Attached  you  will  find  a  copy  of  the  ordinance  re- 
ferred to  and  the  state  legislation  referred  to  in  this 
ordinance. 

"I  will  be  glad  to  discuss  these  questions  with  you  at 
yoiir  convenience." 

0  P  I  N  I  0  K 

Ordinance  No.  4162  (Series  of  1939)  amending  Article  4,  Chapter 
II,  Part  II  of  tlie  San  Fz*anolsco  Municipal  Code  by  adding  section 
90  thereto,  relating  to  the  subdivision  of  lend  and  the  use  of  lots 
for  dwelling  purposes,  provides  in  part  as  follows: 


"Sec.  99 


"(d)  Comer  Lota  «  First  Residential  !>:  etricts.      in 
any  area  previously  subdivided  in  a  First  Residential 


District,  tlio  area  lyln^  within  100  feet  of  the 
corner  of  a  block,  meuBvired  along  each  street  frcin 
suoh  corner,  can  be  reaubdlvlde<l  Into  lots  1  avlng 
a  minlBium  width  of  25  feet  azid  a  nininnm  depth  of 
70  feet;  provided,  howover,  that  where  the  City 
Planning  Commiasion  finds  that  existing  conoitions 
do  not  pexuit  the  eat abli aliment  of  the  minimum  depth 
of  70  feet  such  areas  can  be  re subdivided  into  lots 
havlne  a  street  irontage  of  not  less  than  2&   feet  and 
a  depth  not  loss  than  57,5  feet*  No  building  shall 
be  constructed  upon  any  such  lot  which  will  cover  mere 
than  75  per  cent  of  the  lot  area,  or  which  provides 
for  an  open  rear  yard  less  than  15  feet  in  depth. 

"(e)  Corner  Lots  <-  Second  Residential  Ilatrlcts.   m 
any  area  previously  subdivided  m  a  second  Residential 
liatriot,  the  €u?ea  lying  within  100  feet  of  the  comer 
of  a  blookf  measured  along  each  street  from  suoh  comer, 
nay  be  resubdivided  into  lots  having  a  minlmiu  width 
of  26  feot  and  a  niniman  depth  of  57.6  feet.  No  building 
shall  be  constructed  upon  any  such  lot  which  provides 
an  open  rear  yard  of  a  depth  less  than  set  forth  in  the 
table  fiiven  in  Sect i cm  15682  of  Article  ll,  Cliapter  7 
of  the  California  3tate  Housing  Act* 

"^*^*  VarlanSaa*  ^^  "^*=y  Planning  Commission  may,  upon 
application-  grant  variances  from  any  of  the  provisions 
of  this  section,  after  public  notice  and  hearings,  if  it 
is  of  the  opinion  that  special  ciroumatanoes  exist  in 
the  particular  case,  and  that  uzmooessary  hardship  would 
result  from  the  strict  interpretation  and  enforoomeat  of 
such  provision*  'ihe  prooodure  ^;oveming  such  epplioationSf 
and  the  granting  or  denial  of  such  variances,  shall  be 
the  same  as  that  prescribed  by  ordinance  for  eoning  chan;  es«' 

Section  15682  of  Article  II,  Chapter  7  of  the  California  state 
Housing  Act  provides! 

"The  rear  yard  of  an  apartment  house  on  an  interior 
lot  shall  have  a  depth  zu>t  less  than  that  set  forth 
in  the  following  tablet 

"Height  of  Apartment  House  Measured  frcn      Depth  of 
Vop   of  Kear  Wall  of  Building  to  Ground      Rear  Ybrd 

"Not  exceeding  36  feet  • •...•, 10  feet 

More  than  36  but  not  e:<oeeding  48  feet  •••••  11  feet 

More  than  48  but  not  exceeding  60  feet 12  feet 

More  than  60  but  not  exceeding  72  feet  •••••  14  feet 


D«pth  of 

R«ar  Yard 

More  than  72  but  not  ttxceeding  84  f««t  .  .  •   16  fa«t 

More  than  84  but  not  exceeding  96  feet  .  •  •   18  feet 

Sxeeedlng  96  feet ,   SO  feet 

Section  15684  of  the  California  State  Housing  Act  proridesi 

"In  the  case  of  an  apartment  house  not  more  than 
two  stories  in  height,  designed  or  built  to  accommodate 
not  more  than  two  families  above  the  first  story,  the 
depth  of  the  rear  yard  may  be  one -half  of  that  prescribed 
by  this  article,  but  not  less  than  five  feet." 

The  minimum  rear  yard  depth  of  such  corner  lots  in  First  and 
Second  rtesidential  Districts  as  coiae  imder  the  terms  of  Ordinance  No. 
4168,  is  such  as  is  set  forth  in  subdivisions  (d)  and  (e)  thereof. 
It  will  be  noted  that  in  each  instance  a  minimum  depth  for  an  "open 
rear  yard**  is  set  forth.  An  "open  rear  yard"  would  call  for  oheto 
measure  the  footage  (in  the  Illustration  given  by  you)  from  tlxe  stair- 
way  foundation  which  you  state  protrudes  into  the  rear  yard  rather 
than  from  the  rear  foundation  of  the  dwelling  in  such  a  case. 

You  have  asked  that  I  also  consider  In  this  opinion  whether  the 
reference  to  section  15682  of  the  California  State  Housing  Act,  re- 
ferred to  in  subsection  "e"  of  the  ordinance  (supra)  could  be  held  to 
include  section  15684  of  the  State  Housing  Act  as  well.  You  state 
that  section  15682  refers  to  rear  yards  in  apartment  houses  and 
section  15684  constitutes  an  exception  to  the  area  required  for  the 
rear  yard  to  an  apartment  house.   I  do  not  believe  that  section 
15684  of  the  California  otate  Housing  Act  can  be  considered  in  con- 
nection with  subsection  "e"  of  our  ordinance  (supra).  The  last 
sentence  of  subsection  "e"  of  our  ordinance  reads  as  follows i 

"No  building  sliall  be  constructed  upon  any  such 
lot  which  provides  an  open  rear  yard  of  a  depth  less 
than  set  forth  in  the  table  given  in  Section  15682 
of  Article  II,  Chapter  7  of  the  California  State 
Housing  Act." 

The  reference  to  section  15682  of  the  State  Housing  Act  in  our 
ordinance  ie  limited  to  the  table,  for  the  depth  of  the  rear  yard, 
there  set  forth,  inrthermox^,  in  oiir  ordinance  the  table  is  applied 
to  mnj   buildinfg  construcUd  on  a  lot  covered  by  the  ordinance,  and 
;!  ?u  Just  limited  to  apartment  houses  as  is  the  provision  as  used 
in  the^tate  Housing  Act.  Hence,  the  special  exception  as  contained 
in  section  15684  of  the  state  Housing  Act  with  reference  to  a 
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certain  type  of  apartment  houaa  was  ap  mrently  dallbdrataly  not 
Included  In  our  ordinance,  and  does  not  apply  to  our  ordinance. 

You  are  thus  adyised  In  connection  with  your  inquiriee  as 
presented* 


Respectfully  aulsaltted, 

CITT  ATTORHEY 
City  Planning  CoBsaission 


^flh^ 


April  28,  1947 

SUBJECT:   CITY  OR  L11S3EE  OF  CITY  PROPIKTY,  PUT  TO  A  PROPRIETARY 
UiiE,  CAN  FILE  APPLICATION  FOR  ZONIKG  CLAaCinCATIoN. 

Oentlemtn : 

This  will  acknowledge  receipt  of  your  recont  request  for  an 
opinion  aa  follows : 

'*'l'hl8  will  acknowled^ie  receipt  of  your  letter  dated 
April  16,  1947,  concerning  the  appllcafcl-n  of  the  zoning 
law  to  city  property  leased  to  a  private  ^arty  xor  «  com- 
mercial use. 

"Now  that  I  have  your  opinion  that  the  zoning  law  does 
not  apply  to  property  owned  by  the  city  which  it  proposes 
to  lease  to  a  private  party  for  development  for  a  coimner- 
clal  use,  I  respectfully  request  your  opinion  concerning 
the  following  related  question:  Is  it  incuniDent  upon  the 
city  or  the  lessee  to  file  the  application  for  a  zoning 
classii'lcation  in  such  a  case,  or  may  either  the  city  or 
the  lessee  do  so?" 

OPINION. 
Section  117  of  the  charter  provides.  In  part,  as  follows: 

r"The  city  planning  comiaisslon,  from  time  to  tirae,  shall 
cojisitier  and  hold  hearings  on  proposed  changes  In  the 
classification  of  the  use  to  wlilch  property  In  the  city 
and  covin ty  raay  be  put  •  .  .  on  its  own  motion  or  on  the 
application  of  an  Interested  property  owner." 

The  city,  as  the  owner  of  the  property  Involved,  is  the  ons 
for, or  on  whose  bel-ialf,  tlie  application  for  a  zoning  classifica- 
tion would  have  to  be  inade  In  this  case. 

ITie  city  could  file  the  application  itself  as  the  owner  of  the 
property;  or,  if  a  lease  actually  Jiad  been  executed  to  a   party,  then 
the  lessee,  if  he  desired,  could  file  the  application  on  behalf  of 
the  city  or  as  the  agent  thereof .  (3ee  opinion  dated  November  12, 
1946 ) . 

You  are  thus  advised  in  connection  with  your  inquiry  as  pre- 
sented. 

Respectfully  submitted, 

JliO.J.v'*!  •')   ]' 

dlty  Attorney . 
To: 
City  Planning  Commission* 

NSW 
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April  50,  1947 


SUBJECT  t  coMMimrry  redbvelopmknt  act 
Gent  lemons 


You  have  made  request  for  a  digest  or  outline  of  the  CoannmltT 
Redevelopment  Act.  The  act  Is  25  pages  in  length  and  Is  so  largely 
prooedural  that  any  outline  of  it  which  would  be  a  dependable  guide 
would  be  nearly  as  long  as  the  Act  Itself.  The  euimnary  given  below 
may  be  of  use,  especially  in  the  earlier  stages,  although  it  will  not 
take  the  place  of  reference  to  the  Act* 


ACT 

TSfTPOSES 


Th«  purposes  sought  to  be  accomplished  by  means  of  the  CoBmnmity 
Redevelopment  Act  are  the  rehabilitation,  development  or  reatevelopmeat 
of  blighted  areas  in  urban  and  suburban  coramunities. 

Blighted  areas  are  broadly  defined, —so  broadly  in  fact,  that  they 
may  be  said  to  inclxxds  practically  any  area  which  constitutes  a  sub- 
stantial social  or  economic  liability  to  the  health,  safety  or  general 
welfare  of  the  community.  They  may  be  areas  which  have  lagged  behind 
in  development  or  which  have  been  developed  in  a  manner  opposed  to  ade- 
quate living,  commercial  or  industrial  use  or  which  have  deteriorated 
so  that  they  have  beocne  a  liability,   in  any  case,  the  areas  must  be 
in  a  condition  hostile  to  the  health,  safety  or  welfaire  of  the  people 
of  the  ccmmunity  and  state  generally,  it  must  also  be  necessary  to  use 
the  means  provided  by  the  Redevelopment  Act  to  remedy  such  conditions. 
The  conditions  must  be  such  that  ordinary  police  prooeeses  will  not 
remedy  them*  They  must  be  such  also  that  private  enterprise  will  not 
remedy  ti.am  without  public  pax»tlcipation  and  assistance. 

This  abaistanoe  which  must  be  necessary  before  the  Act  is  applicable 
may  be  in  the  acquisition  of  land.  In  planning  and  in  finanolng  of  land 
assembly,  in  the  work  of  clearance  and  in  the  making  of  improvements 
necessary  for  development* 

It  is  not  possible,  because  of  lack  of  court  Interpretation  of  the 
Act,  to  say  specifically  to  what  areas  the  Act  may  be  applied,  but, 
if  there  Is  any  substantial  evidence  to  support  the  legislative  dis- 
cretion of  the  Board  of  Supervisors  in  the  selection  of  areas  described 
in  the  Act  and  in  the  application  of  the  law  to  them,  ttas  actions  of 
the  Board  will  doubtless  be  valid. 

B.   OPERATION  OF  Tllh:  ACT. 

1.  Redevelopment  Areas.  The  Board  of  Supervisors,  by  ordinance, 
adopted  by  eight  or  more  votes,  designates  one  or  more  redevelopment 
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areas.  The  Board  must  hold  one  or  more  pubUo  hearings  on  the  or- 
dinance before  paasaRe.  Pour  weekly  notices  of  such  hearing  aust  be 
published  in  the  official  newspaper  and  copies  mailed  to  assessees 
of  property  in  the  proposed  district* 

Notice  and  hearing',  for  selection  of  project  areas  may  be  com- 
bined with  the  forer^oing,  if  desired.   (See  nection  26  et  seq.) 

Only  one  redevelopment  area  should  be  Included  in  any  one  or- 
dinance, but  any  one  redevelopment  area  may  Include  more  than  one  area 
of  prooerty. 

Persona,  groups  and  corporations  are  orivlleged  to  propose  to  the 
Board  redevelopment  areas  and  plans  for  their  development* 

2«  Project  Areas,  The  Planning  Commission  should  select  one  or 
more  project  areas  comprising  all  or  a  portion  of  a  redevelopment  area* 
The  Coamission  may  do  this  voluntarily  or  at  the  re(fiest  of  the  Board* 
This  request  should  be  by  resolution*  The  Commission  should  also  sub- 
islt  a  tentative  plan  for  redevelopment  of  such  proposed  projeet  area* 

The  Board  nay  reject  the  plan  submitted,  may  refer  It  back  to 
the  Ccnmiasion  or  may  hold  a  public  hearing  on  the  plan  after  giving 
the  same  notice  of  the  hearing  as  that  earlier  described,  if  the 
Board  finds,  after  hearln/^  the  matter,  that  the  redevelopment  is  in 
the  public  interest  and  in  accord  with  the  Act,  It  may  apnrove  or 
reject  the  plan*   it  nay  modify  the  plan  before  doinr  either*  Approval 
■ust  be  ;  y  eight  or  more  votes*  Approval  should  be  by  resolution* 

Such  approval  must  then  be  followed  by  formal  adoption  of  the 
plan  by  ordinance  enacted  by  the  same  two  thirds  vote  of  the  member- 
ship* 

The  resolutions  and  or<inanoe  are  all  subject  to  approval  of  the 
Mayor,  as  provided  in  the  Charter,  sinoe,  even  in  a  matter  which  is 
a  state  affair  and  in  which  the  local  officer  or  body  may  be  said  to 
act  as  an  a^^ent  of  the  state,  that  officer  or  body  must  act  in  the 
manner  provided  therefor  by  the  cyiarter,  unless  the  state  law  speci- 
i**?^^^  provides  a  different  method  of  action*  The  legislative  pro- 
vision must  be  construed  in  the  light  of  the  kglslatlve  knowledge  that 
by  Charter  a  specific  method  of  action  Is  jrovlded  for  the  egislatlve 
body  irtvich  includes  action  by  the  Mayor,   (City  of  Los  Angeles  v* 
Davidson,  150  Cal,  59,65) 

Copies  of  the  ordinance  above  mentioned  must  be  transmitted  by 
tl»  Clerk  of  the  Board  to  the  Redevelopment  Agency  hereinafter  men- 
tioned end  to  the  I>epartment  of  Public  Works  and  shall  be  filed  in  tl» 
office  of  the  County  Recorder* 


Tbmp«after  building  permit  a  in  tho  project  are§i   shall  be  sub* 
jeot  to  review  by  the  Board  for  oonflict  with  tho  redevel^jnent 
project  by  way  of  iuterferenco^  retarding  or  increase  of  cost* 

S«  Redeveloppient  ARenclea* 

(a)  organization  and  Foweys*  A  redevelopment  arency  may 
be  brouf;ht  into  existence  in  tho  Gliy  and  Coxinty  by  a  xwsolution  of 
the  Board,  adopted  by  eight  or  more  votes,  declaring  there  is  need 
for  it  to  function*  Thm   Mayor  sliall  thereupcm  appoint  five  qualified 
resident  r looters  as  nenbera  of  the  ar,enoy«   If  the  af;enoy  fails  to 
start  redevelopcient  after  two  years,  the  Board  may  suspend  its  powers* 
The  agency  is  given  asrqple  powers,  chief  of  which  ax^  to  purchase, 
operate  end  develop  property,  to  plan  for  development  of  blighted 
areas  aubject  to  legislative  aoproval,  and  to  rent,  leaae,  operate 
and  aell  it a  properties* 

(b)  Financing «  In  organisation  of  the  agency,  the  Board 
nay  appropriate  by  eight  votes  or  more,  subject  to  the  fiscal  pro- 
visions of  the  Charter,  such  anoxmts  to  the  agency  for  administrative 
purpoaea  as  the  Boax*d  deems  necessary* 

To  carry  on  the  purpoaea  of  tho  agency,  the  Board  may  eatabliah 
a  revolving  fund,  depositinf;  funda  in  it  which  are  the  prooeeda  of  a 
bond  iaaue  on  vote  of  the  eieotorate  and  without  Cliarter  reatriotion 
as  to  amount.  Prom  this  Itind  it  may  make  property  purchases,  clearance 
and  preparation  in  project  areas* 

The  agency  nay  issue  bonds  to  raise  funds  for  its  purpoaea, 
aubject  to  the  pexuit  of  the  Commiaaioner  of  Coz^poratlona,  and  nay 
prooeed  by  enizient  dcmaln*  The  bonda  are  made  legal  invoatmenta  for 
fidueiariea,  aubject  to  the  duty  of  the  fiduciary  to  exerciae  reaaonable 
Judgment  as  to  the  soundneas  of  the  project  as  it  relates  to  the  bonda 
aa  investmonts*  The  real  propeirty  of  an  a^'.ency  is  made  exempt  from 
execution*  Any  votk.   of  the  agency,  in  excess  of  ^1500,  is  to  be  done 
by  contract,  subject  to  the  procedure  of  the  city  and  county  as  to  the 
letting  of  contracts*  Tho  generally  prevailing  wage  rate  is  required 
to  be  paid  in  the  performance  of  such  contracts*  The  agency  may  not 
buy,  without  i.he  consent  of  the  owner  propex*tiea,  the  buildings  of  vAiioh 
are  to  be  continued  in  the  same  fona  and  vise*  No  plan  may  be  approved 
tuiless  provision  is  made  for  adequate  pexnanent  housing  of  displaced 
ocoupants  at  oompax^ble  rentals* 

C.  COliCLuSIQM 

The  CoBTBiunity  ReAevelojasent  Act  is  a  oonnunity  program  for  solution 
of  the  serious  probleai  created  by  the  great  ring  of  deteriorated  houa* 
ing  aurrounding  urban  buaineaa  diatricts  of  earlier  development.  The 
Aet  ia  neoeaaarily  longajA  detailed.  The  foregoing  digeat  being  short. 


omits  almost  all  detail*     For  that  purpus*^  direct  r«farduoa  to  th« 
Act  must  b«  madtt*      I  will  be  glad  to  glv«  advlos  on  specific  ques* 
tlona  at  all  tlniee* 

Respectfully  autmltted. 


CITY  ATTCRMEy 


^ot     Judiciary  C(xnmlttee 

Board  of  Suoer visors 
WP 


^ftTo 


bt   Jrcv:    f'A;.  /F/jCEIUj*   U8IN0  ti  ecially 

^       '  OF   LBJIELATIOi  ORANTINO. 

9mttl«n«xii 

tou  h«T«  y«qtt«aUd  aa  epdnloc  ««  follows  t 

*l'j  direction  of  th«  i.o»t<S  of  5uperTiflr.r«   j  mi 
wriiir.      to  requoftl  your  opinion  In  conn«ct?on  with 

.   4709   »ar»ntlne  PWkln^:  in«t«r  »oa«  prlriJo.-o 
rcitmtod  w«r  v<«l«r»;i»,»   which  »i.p«*rod  on  ibm 
>iondAy,  i^  ,   on  qu««tlon  ol   nft«cag« 

*■*        ,    V,     «^*^^»«»  ■--.    -larly,    tae  ..o«jpd  d««lri« 

to  oe  x..rca«atd  «^»th«2'  op  not  t^.«  provi.ion  oxwraptl  « 
v«Ur&nft  trvm  p«ymnt  of  paridUis  meter  fo««  i«  dl»- 
cplaUiatory  In  character." 

^!«r^^f*  ^J^T  'fy^*  ^y  *^  ^»*»*y  AdRilnlatrator  of  the  local 
branch  office  of  the  Veteraiia  Adwlrila tratlon.     xl.la  offlc.al»e  let- 
ter on  tiie  aubject  U,  In  part,  *a  foilowa; 

*^er  the  prowlelona  of  iaderal  atatutea   (   ubilc 
MS,  vjth  Congraaa  ap  roved  Au^at  8,  li'4€)   the 
fetaraiia  AdminUtratlon  in  anpowerod  to  provide 
apecially  eonalrueted  autcuBobllea   to  certalu 
yet«rana«  who  a«  a  reault  of  aervlee  lu  v.orlc  t»v 
11  have  auf fared  the  ioaa,   or  loaa  of  uae  of  onm 
tst  both  lega  at  ar  above  the  ankie. 

•a  ewridltioii  p«'eoedent  la  that  auch  vetex*an  will  be 
able  to  operate  aueh  aLtoaoblle  In  a  manner  com- 
alatarit  with  hla  own  aofety  and  the  aafety  of  others 
•fid  will  be  llcenaea  to  oerate  auch  autoooblle  by 
»j^^t«  of  hla  refilCet.ce  or  oUier  praper  llcer;«in« 

"AH  Ctllfor.Tla  velerana  In  receipt  of  autonobllea 
ttnder  thla  leglalation  have  ueen  lleenaed  »;»   tt;e 
Jtau  of  CaliforKxia  iteter  fehlele  Eapartteeut  follow- 
ing oeaoiistrated  ability  to  operate  Uielr  automo- 
^^^•»  In  aafcty  to   U^etiiaelvaa  and  others. 

"In  the  olty  of  San  Irar.elsco  our  records  show  apvrox- 
iBtately  aoventy-flve  veterans  of  thla  t  t:>e  are  In- 
volved.    Thla   total  will,   of  course.   Increase  In  tJ.e 
future  by  the  nuaibar  of  additional  ellglblea  ciaklna 
appiloatlons.  ^ 
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"ISi***  vwWran  mputoes  are  unable  to  walk  from 
the  tWFestrlcte'^7  pRT^ing  areas  of  the  city  down 
Into  the  bualnesfi  section  of  downtown  San  Plran- 
cisco#" 

Le^i elation  by  which  veterans  have  been  recognised  as  a 
special  class  appropriate  for  particular  provision  lias  been  gener- 
ally upheld  in  California. 

The  federal  le^;i8lation  £p*antii;£  automobiles  to  the  dis- 
abled veterans  Uierein  referred  to  is  an  example  of  both  legis- 
lation for  a  special  class,  veterans,  and  for  a  special  sub- 
class of  this  class,  veterans  wil^  certain  types  of  disabil- 
ities.  ITie  le,o;i£lation  is  approyrlato  to  the  classification  and, 
for  txxe  same  reason,  the  subject  bill  is  likewise  appropriate  to 
the  clasttirioiitioa. 

As  to  clasRified  legislation  in  joneral  the  tendency  of 
the  coiirta  is  to  rely  increasingly  upon  tlio  act  of  the  lecis- 
latuve. 

"It  la  well  settled  that  the  aut'iority  and 
duty  to  ascertain  tiie  facts  which  will  Jus- 
tify classified  legislation  rents  in  the 
first  instance  with  the  lefiislature,  I.vory 
preflfumption  is  in  .'nygr  of  the  vflilidltT  jf 
the  lerJTslativc  detertnination'i'  ,and  its  de-^ 
'- iaio^^  as  to  YJi.at  is  a  ri;ff l'ciont"'dT8tinc-' 
"tr-^n  to  ynrrant  the  classification  will  not 
Se  overthrown  by  thfe  cotu'ts  unless  it  is 
^ll?ab\y  arT;'itrory«  " 

I-'ranchise  -otor  lyeight  Assn.  v«  aeaye;/, 
im   Ual.  77,  Csl, 

In  Board  of  I^lre^tqrs  vs.  H:^e,  0  Cal.  App.  527,  53B, 
a  case  lnvoTvInJf~ve  cera:.& '  loijialation,  the  court  stated  that 
tim 

"Distinction  (must  be)  founded  upon  the  neces- 
sity of  lecislatior.  peculiarly  applicable  to 
a  particular  set  of  persons  who  are  distirxguiah- 
ed  from  t  he  general  body  of  the  people  by  z*ea«on 
of  the  possession  of  s'-me  exclusive  chcracter- 
ictlc  or  characteristics,  coimnon  to  such  set  of 
persons  •** 


i»« 


The  subject  bill  n«et«  this  ta«t  entirely.  In  lt»  there 
is  clearly  e  epeelel  reason  apr'ro')riate  to  the  class  of  Teter- 
ans  described  for  waiting  meter  koko  parkirir;  privileges  free 

to  th«B, 

I  adTlse  you  that,  both  in  ^enoral  and  It.  tin  pertleulAr 
•f  the  granting  of  free  priTil«(^ee»  the  subject  le^^islatloD  is 
entirely  valid, 

Respectfully  su}x£.ltted« 


City  Attorney. 


f*i  ft—rd  ef  Sivervlffors. 

ee  te  Hen*  Ro^er  I>*  Laphara, Meyer. 


«P 
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1»7  2«   1947 
tUBJBCTt     TluOiZNATXM  W  lAl  HXtt  miMt  M  SlCtXOV  16S  QT  « 

cHAi^TEB  rtSArtZm  nxni  fSTzniD  FsmoMi, 

Thl*  <»ffie«  1«  In  rce«lpt  of  your  x^qutst  for  an  opinion  aa  follows i 

"Soot ion  163  of  th»  Cf^rtcr,  as  asendod,  vmui  approvod  by  X,)cm 
v'-tere    of  tb»  City  »t*d  Couiity  of  &«i  Frur.citco  on  Kov«aU>«r  7, 
ld44,  and  ratlflod  by  th«  ^.«ci«latiiro  on  Jsnusry  1&»   194&» 
aud  r««^d«  in  i^rt,  an  ioIXows: 

*(b)  Should  any  rotlrad  pdraon»  axoapt   persons  r«tix*«d 
for  isrvte*  p'Tor  to   ib.  ^lary  6,  195?,  and  persona  ra- 
tirad  becfius«   oX   di  .  .    iacurrsd  in  tha  porfonnanes 

of  daty,    oi\;e   e    In  ul  occapation  prior   to  attaln- 

it^;  ths  a^s  ..  Irasisnt  board  sl^ll  radaoa  that 

part   of  his  i,  >n  or  retlreaiar.t   allouranoa  which 

is  piovldad  by  ooutritvitloris   &f   t^a  City  and  County,   to 
an  amount  vldoh,  «h«n  added  to  tha  amount  esrnod  pumthly 
by  Lin  in  such  ooeupatlon,   shall  not  axcsed  tas  coiqpansa- 
tlon  on  th>«  Vasls   of  which  his  i^riSioa  or  ratirasisnc 
allowanea  was  dstsrminad. 

»Tho   provlsiorifl  of  pareii-.rsph  (b)   of   this   soctlon  shall  ba 
inopsrstiva  durinj^  th«  vxistin^j  war  batwasn  ttia  Unltad 
P.tatas  arid  tha  Axis   Powars  end  for  six  (6)  »umths  aftar 
tha  tanaination  of  saia  war.' 

"A  qtiasfclon  has  ariaan  as  to  wliat  eonstitutss   *taralnatl«i 
«f  said  w«r»»     For  the  propsr  admir.lftrstioti  of  section  163, 
It   la  raspactfully  r«caastad  tbat  you  submit  an  opinion  on 
tha  point  In  quastlon." 

OP  T  K  1  OJ 

On  AtJril   IC,    1047,    I  r«iiddrsd  an  opinion  to  tha  Clrll  l|«rvl*« 
CoaiisBion  oovsrlng  ^9ction  1<{&  of  t^:a  Cliartsr  and  dealing  vitii  %hm 
quastlon  of  irtian  tba  raoant  war  tsrmlnatad,      I  rafar  you  to  this   opinion, 
m  tha  final  paragx^ph  trtaraof   X  statad; 

*Hanea,  yau  ara  advlsad  tfiat  s«rylca  bayond  Daeasebar  31,  1946, 
th*  data  on  w;:,lch  ti>»    i'rweiiSccit    *^  4«clsrad  ti^s*  sassatlcc  of 
hostilitias,  can  not  ba  coixstruad  as  ^•rvi»9   (in  tiaa  of  w<br* 
urjdar  tha  provisiooa  of  Sac  tlon  146  of  tha  Chsrtar.'* 

This  opinion  is  directly   In  point.      In  tha    Inatant  aattar  it   is  wy  opinion 
t^tat  tha  existing  wsr  b€>t»fsan  tha  mltad  Ststas  and   tba  Axia    -overs  ter- 
Mlnatad  on  Lacemhar  51,  1  <;'4C.     Thorafora,   tiis   last  paragraph  of  eubdiyislor 
(b)   of  Sea tlon  163  harainaboTO  set  forth  in  your  raquaat  will  eaasa  to 
ba  effective  on  .Tuna  50,   ld47. 

Aaapeetfully  subaittad, 

Cirr  ATTOSSOET 

tot     Rati 


57<s>  V 


Ito7  6,   1947 

SQJBCTl      IIRLUSIOI  OF  ASSFSS^.EIT   OF   ISLAIS   CRXIK  RECI^MATIOI 
rirTRICT   »HRI  COKSItERlNO  TBI  AMOUVr  A   PARCEL  OF 
PROPXRTT  KAT  BK  AS8SSSBD  FOB  A    FR0PO8BD   IMPROVEKEIIT 
OR  ACQUISITION. 

D««r  Slrt 

This  offlM  is  in  rsesipt  of  a  rsqiuist  for  an  opinion  as  followa: 

"Plana  hava  baan  oonplatad  for  iha  inprovamant  of 
BwraaTal4  Avanua  batw«an  Jarrold  and  oakdala  Afanuaa  and  of 
LooMia  ^tz^et  batwaan  BarnoTald  and  Oakdala  ATcouaa.  Tha 
astlnatad  eoat  of  thia  lmr>roTanant  la  $B1,000  and  la  to  ba 
•■••••ad  agalaat  an  aaaasomant  dlatrlct  undar  tha  proTlsiona 
of  tha  Straat  laprovamant  Ordinanoa  of  1954 • 

**Tha  propoaad  inproTament  ia  of  an  axpeiciva  natiura  and 
tha  individual  aasaassanta  will  in  %omm  caaaa  axoaad  tha 
aaaaasabla  limit  aa  daflnad  in  S«etion  1»  Part  III  of  tha 
Straat  Xnprovanant  Ordinanca.  City  aid  ia  fraquantly  neadad 
to  raduca  aasasaaanta  to  tha  dafinad  liait  (»nd  this  praetloa 
is  axtandad  to  Inelada  prior  aaaaaasaata  whioh  nay  hava  baan 
•hargad  against  privata  proparty. 

"Raforanoa  la  ntada  to  tha  Spaoial  Aasaaaraant  I nva •titration. 
Limitation  and  Majority  '>otast  Act  of  1951,  State.  *9?1.  This 
act  proTidaa  that  prior  aaaaasmanta  ara  to  ba  oonaidarad  in 
aoaptttin£  tha  aaaataabla  Unit  for  any  particular  pareal  of 
preparty.   Ahlla  th«  local  atraat  ordinanoa  doas  net  apaelfloally 
mantion  prior  assaaamanta,  it  haa  baan  our  praetiaa  to  eonfoxv 
with  tha  intant  of  tha  Stata  lav  g:oYarniag  aaaaanaant  limitation. 

"Tha  propoaad  aaaaaanant  diatriet  for  tha  Improvanant 
of  Barnavald  Avanua  and  r.oomia  straat  involTaa  roparty  whioh 
waa  praTioualy  assassad  for  the  I»lala  ^raok  rtoclamatlon  Hr^Jaot. 
If  tha  prior  aaaaaaaianta  ao  iapoaad  by  tha  Baolamatlon  Projaot 
ara  igaorad,  tha  oontamplatad  Improwamant  may  ba  parformad  with 
City  Aid  amounting  to  aporoxiaately  115,000.   If  tha  arior 
aasaasnents  ara  oonaidarad  In  oomouting  tha  aaaaasnbla  limita 
of  tha  pareala  within  tha  propoaad  assasn&ant  diatriet,  tha 
aaaaasabla  limita  will  ba  oorraapondingly  raduead,  tharaby  rm" 
quiring  City  Aid  of  arjoroxlmat»ly  $50,000. 

"Your  opinion  ia  raquaatad  on  tha  following  quaationai 

"1.  Ara  tha  aa^aaavantt  laTiad  undar  tha  Islaia  Craak 
Raolamatlon  riatrlet  to  ba  oonaidarad  a«  'Spaaial  Aaaaasmanta* 
iiithin  tha  matning  of  tha  statutaaT 

"B.  Should  aueh  rrior  aa^a^^nanta  ba  aonaldar«d  In 
•eanniting  tha  aaaaasabla  limit  of  9t^%\%   ta  ba  aaaaaaad 

for  tha  prop<^''»*'^  Tnj-  rrTaT^nt? 
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"Sino«  It  ii  d«Birabl«  thftt  publle  proo««dlnga  b« 
lajititut«d  for  thla  lBprov«a«nt  aa  soon  as   pcavibla,   your 
•arly  raplj  will  ba  appraolatad.** 

0  P  i  I  I   0  J 

Tha  *Sp«eial  Aaaaasnant  Investigation  Llaltatlon  aud  iftajwltv 
Frotaat  Aat  of  1951"  (ao«  a  part  of  tha  Straata  and  Hlghwaya  tToda) 
rafarrad  to  la  your  ooonunlaatlon  provldaa  for  a  llialtatlon  on 
aaaaassanta  against  proparty  in  thla  Stata, 

Saatlon  2900  found  in  Fart  5  of  tha  rtraata  and  Highvaya  Coda 
raada  as  follows i 

"Abandoiwaat  or  jaodirioatica  ci'  urojcct  erulxatad  to 
eoat  Kora  than  half  of  trua  valua  of  2>ror'artj  rropoaed  to 
ba  aaaaaead*   If  tha  raport  on  tha  jropoacci  acqulaltion  or 
improTaaant  showa  that  tha  astiatatad  amount  propoaad  to  ba 
aasaaaad  upon  any  pareal  of  laxxd  for  tha  proposed  aoquisitlon 
or  in^jroTSBant  «ill  axoaed  ona-h«lf  of  tha  trua  valua  of  such 
paraal  as  aat  forth  in  tha  raport,  or  ahowa  that  bha  total 
aatinatad  eoat  of  tha  propoaad  improTamant  or  aequlaitlon,  laaa 
any  asount  to  ba  raid  towaz'da  suah  aoat  frea  any  aourca  othar 
than  apaeial  aaaaasnanta  upon  tha  laoda  banafitad  by  tha 
aoquiaition  or  improToaant,  ahan  addaci  to  tha  agirragata  totala 
of  all  unpaid  aaaaaasanta  and  aatiaatad  assaassanta»  aa  auch 
totala  »r#  ^tmtttA   in  6doh  raoort,  will  azeaad  in  total  aaount 
eaa^half  of  tha  total  trua  valua  of  all  tha  landa  propoaad  to 
ba  aaaaaaadf  tha  propoaad  proeaadlng  ahall  ba  abandonad  or  ao 
■lodtflad  that  tin*  «a«unt  to  ba  apaoially  assaasad  for  tha 
veat  tharaof  will  ba  laaa  than  tha  limit a  haraby  astablishad, 
unlaas  tha  axeaaa  of  aaid  ooat  ^^nd  iodabtadnass  oTar  ona-half 
of  aaid  trua  valua  ahall  ba  naid  from  aoma  aourca  othar  than 
by  apaaial  aaaaaamant  on  aaid  landa,  or  unlaaa  tha  limitation 
haraia  providad  ia  ovarrulad." 

Tha  raport  rafarrad  to  in  SaotLon  2900  stay  ba  found  in  Saotioa 
MMf  and  inaofar  aa  c^artinant  to  cur  prasant  inquiry^  Saetion  2826 
of  tha  Streata  and  Highways  Coda  raada  aa  follows t 

"•tHH^Ch)  /JGaount  of  aasassaantaji/  ^^*  amount,  aa  naar 
aa  may  ba  datarminad,  of  tha  total  principal  aum  of  all 
unpaid  apaeial  arsassaanta  and  aoaeial  asaassmants  required 
or  propoaed  to  ba  levied  under  eny  completed  or  pending 
aasaaamant  proeeedings,  other  than  that  con  ample ted  in  the 
inatant  pre^aedinira,  whether  diz^et  or  ad  velox>eai*  upon 
each  parcel  of  the  landa  proposed  to  be  aaaassad,  which,  if 
the  proceedinga  therefor  were  be^un  after  thia  division 
baaama  effective,  would  require  an  inveetigation  and  report 
umimr   thia  dlviaion, 

"(1)  Tha  eatimated  amount  of  tha  aaaaeament  for  tha 
propoaed  eoqulaition  or  improvement  to  be  levied  upon  eaoh 
p«raal  of  land  to  be  essessed*** 


S«otlon  fiS04  states  th*t  tho  «et  doss  not  apply  to  irrigatioa 
dlstrietSf  Irric^stion  ImproTomsnt  districts,  flr«  di strict s«  firs 
protection  districts  or  ths  public  essictsry  districts  or  to  • 
chartered  city  when  ImproTeBcnt  proceedings  hsTS  cosiplled  with  the 
proTlslons  of  Section  i7  of  Article  XIII  of  the  Censtltutlon. 

It  la  evident  by  vlrtxte  of  the  ppoTlslona  of  Section  2BP0  that 
the  Islala  Creek  Reclamation  L'latrlct  la  Included  In  the  Special 
Aaaeasnent  InTsstlgatlon  Llnltatlon  and  i^ajorlty  F>rotest  Act  of 
1951,  aa  Section  2820  reads  aa  follovat 

"Proeeedlnj^a  prerequlalte  to  Initial  action.   Befox^  any 
ordinance  or  reffolution  of  Intention  nay  be  adopted,  or  other 
Initial  action  prescribed  by  sny  lav  of  thla  ^tata  taken 
by  the  leglalatlTe  body  of  ai^  county,  city,  dlatrlct  or 
ether  public  corporation,  for  ordering  the  conatructlon  of 
any  public  lir.provemffnt  or  khe  aoquialtlon  of  any  property 
for  public  uae  where  the  cost  of  auch  construction  or  ao^ui* 
aitlon  la  to  be  aid  in  whole  or  in  part  by  a')aolal  AAseaszaeata 
or  throuvji  apeolal  assessment  taxoa  upcm  l^nda,  the  proeeedlnga 
required  by  the  dlTlaion  ahcll  b»  taken." 

It  will  be  noted  froa  the  above  that  Section  2900  provides  that 
the  propoaed  Imuroveaieat  arast  not  oxcecd  one-half  of  thA  true  value 
of  the  Tjarsel  to  be  asoesaed  and  that  In  ecmputitv;  this  oae-^lf  all 
aaaeaamenta  Ineludiag  tha  propoaed  asaeasment  nuat  be  added  toother* 
If  the  total  of  all  the  assessments  fte  orovided  above,  aaount  to  nore 
than  one -half,  the  oro Jeot  nuat  be  abandoned  and  funda  from  other 
aourcea  muat  be  applied  toward  the  ooat  of  the  project  so  as  to  brlnf; 
the  assessmeat  to  one-half  or  less* 

The  partlnent  portion  of  Pectlon  2826  quoted  above,  brings  tb» 
lalais  Creek  Heclanatlon  Plstrlct  within  the  provialona  of  the  act 
in  that  it  Is  not  excluded  by  Section  2804  end  th«  Reclamation 
riatrlct  is  expressly  included  by  virtue  cf  the  provialona  of 
Section  2B20. 

You  are  ther<>f<>r«  advlaed  in  the  afflnsatlva  that  the  lalait 
f^reek  neolajoatioii  Dlatrlct  comes  vlthin  th«i  nrovlalona  of  the  Soealal 
Aasessitant  Inv««tlgatlon  tdmltatlon  and  itfajorlty  Proteat  Act  of  1921« 
and  therefore  tha  a«^^««Tnenta  levied  under  the  Islala  Creek  Reolaaui* 
tloa  District  are  to  be  cnaidered  as  apaolal  aasassmeats* 

Your  answer  to  queatlon  9  la  alao  la  the  affirmative  aa  it 
follows  that  sneh  prior  assaaamanta  must  be  eeoaldered  la c onputlng  the 
^ limit  of  parcels  to  be  aasaaaed  for  the  px^poaed  improvement* 

assessable 
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KoweTar*  Section  17  of  Artielo  XIII  of  our  &t«t«  Constitution 
proTldos  th«t  notwlthstandine  tiny  provlslona  for  dobt  limitation 
or  aajoritj  protest.    If,   «ft«r  the    ^-Ivlnr  of  nuoh  r«««9aablo  notteo 
by  publloatlon  and  potting  and  tho  holding  of  such  public  naarlng 
At  tba   Bnci'dl  of  Suporvlsora   shall   prosorlba,    tha  Board  of  SupoxTlsora 
b,    not   laaa  than  four«flftha  Tota  of  all  manbars   tharaof,   may  find 
and  datenalna   thet   th«  publlo  conTenlanoa  and  naoaastty  rcqulraa   tha 
IvproTenenta.      In  such  avent   tha   provisions  of  tha  S;>oclal  AaaassBtant 
InTaatl^fttloa  Limitation  and  Majority  Protsat  Act   of  19?1  do  not 

•ppiy« 

iiarpeetfttlly  aubciltted. 


CITY  AT  .'UR«K)C 


Tot     B.  C,   V«nsano,  Dlraotor 

Dapftrtmant  of  i'ubllc  ^orka 

Throu(rh  iCr.  T.  A.  brooks 
Chlaf  AdnlnlstratlTc   uffiear 


RJB 


Hay  5,    1947 


avwmi    ummitui  m  amiAfi  cearactib  cv  rovDs  RftnciTED  bt 

0»  A<n  RiQimir  fbok  SFrrt^ynniT  of  ct^im  for  PBRSoiut 

Your  requttit  for  ui  o:)lnloa  roedn  as  follows t 

"In  oi'der  to  dotermliiA  th»  ollslMllty  for  th#»  oontlmianao 
of  Old  Ago  ii^oourlty  grantod  iindor  tho   proTlaloaa   of  th«   -volfaro 
and  In3tltutl'^na  ^cdo   It   Is   naoaaasry  for  thla  dooartnont  to 
dotamlno  tho  o:ctaiTt  of  the  oorsonal   oronarty  boldlogs  of  Mr. 
and  >^a«    !.«a*      Hm^  we  bava  yoor  opinion  vhathar  a  sattlaivant 
for  pa   soaal  Injurlaa  raoalvad  by  Mr.   Laa,  who  has  baan 
aaperatad  from  his  «lfa»   oonstltutas  saparata   or  aomunlty 
proparty. 

"Tha  faotf  of  tiia  case   « ra  as  follow  si      Mr,  Arthur  J.   l>»» 
has  baan  raealvlng  Cld  Age  ^ecorlty  for  c   number  of  yesra  froa 
this  Lspaitmant*     Bis  wife,    froa  whoTx  ha  has  baan  living 
separata  and  apart  alnoa  1954,   hao  alao  bean  in  receipt   of 
aid  for  a  5\iAbsr  of  years.      Ihs   e?uola*s   separation  was   by 
vutual  agraemant,   end  no  action  for  divorce  ha;*  bof^n  taken  by 
altbar  partj.      Ca  June  20,   194€»   3e(r*   ^-^m  suffered  an  aaeldant, 
sad  a  aettlastant  was  trade  In  hla  behalf  from  whiah  ha  ree«>tved 
tha  aum  of  (1,565.00   (after  axpanaea  were  net)   on  February  81, 
1947.     Aa   :  aotlon  216Z  of  tha   <^alfare  and   Institutirns  Coda 
paralta  a  parson  ownership  cf  up  to  fSOO.OO  In  oarsenal   proparty, 
aid  rayments  w«re  suepandad. 

"Tlia  question  arises  aa   to  whether  tha  #1,365.00  In  :Xr. 
Laa*s  possaaalon  la  his   separata  property.   In  which  aaaa  ha 
would  have   to  spend  -^765.00  t«fore   he  a  tiln  wan  ollblbla   to 
asslstaaaa,   or  whathar  thla  sattleaent  for  personal  Injurlss 
Is  oossaualty  yrorarty,    in  whleh  oase  Mrs.   Lea   is   also   Ineligible 
to  aaslatanea  but  would  again  be  alifvl^l*  *t    such  tlKa  as  1 165.00 
had  been  expanded,      ^^elther  :ir.    Lee  r&r  Mrs.   I^ee  has   other  assets. 

"Mrs.  Lea  baa  a.praeohad  her  liuMband  endesYoring  to  seoura 
part  of  these  funds,  but  ha  ;:ias  refused  to  give  har  any  portion 
of  thaa.  As  this  department  pr« susms  property  held  In  the 
of  the  epouae  of  a  married  aD.>lloant  to  be  eooiKunlty  oroperty 
until  auoh  presumption  is  refuted,  we  are  asking  y<>ur  opinion 
In  thla  ease   to  properly  datenaine   tha  Laea'   allBlMllty." 
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0  P  I  »  I  0  I 

rn— iinl  l-j  proQ^rtj   is  dafin«d  by  Cirll  Cod*  S«etlon  687  aa 
baing  proparty  aoquirod  bj  huaband  and  wlfa»  or  aithar*  during 
»arrlap;a.  whan  not  aequirad  as  tha  aaparata  proparty  of  aithar. 

Eap>«rata  proparty  is  dafinad  by  CiTil  Coda  Saotions  162  and 
163S  aa  baiog  all  proparty  omnad  by  aithar  husband  or  vifa  bafora 
marriaga  and  that  aoquiz>ad  aftarwarda  by  yift.  baqusat,  daTJsa  or 
daaeant,  with  tha  rants,  iBCues  and  profits  thareof • 

Husband  and  wifa  nay  entar  into  any  eontraat  thay  dasira  eon- 
earning  thair  oreparty.   (iril  Coda  Saetion  15S)  This  aaans  thay 
may  agraa  with  aaeh  othar  that  »\\   pro;varty  aequirad  b^  elthar 
during  aarriaga  may  ba  eonaidarad  tha  aaparata  proparty  of  tha  ona 
^•quiring  it. 

In  tha  abaanoa  of  aueh  agraamant,  all  property  aequirad  by 
aithar  during  marriaga,  axeapt  that  aequirad  in  tha  mannar  daseribad 
in  Sastiona  162  and  169  of  tha  Civil  Coda  sat  out  in  part  abova, 
la  eosmmuiity  proparty,  avan  though  thay  ba  not  Iring  togathar  aa 
faasband  and  vifa* 

It  follows  therafora  th«t  tha  nonay  raeaivad  hj  Arthur  J.  La* 
for  psraeaal  injuriaa  auf farad  by  him  is  eoanunity  proparty  unless 
ho  and  Mrs.  L«a  have  an  agraainaat  to  tha  contrary. 

Haap  otfully  submitted* 


CITT  ATTORttr 


TOi  Diraetor  of  f*ublie  Welfare 
Department 


,/ 


^I^T 


Mqr  8,  1947. 

SUBJECTS     Capital  iixpenditux^s.    New  i^q:ulnm«nt  and 
Play  Apparatus,    Park  Department 

0«ntl«men  x 

I  have  received  yoiir  request  for  an  opinion,  as  follows t 

REQUEST 

**!  have  been  directed  by  the  Finance  Committee  to 
request  your  opinion  as  to  whether  recreational  equipment 
in  the  Park  L:«partinent  budget  consisting  of  the  following 
items  is  considered  a  capital  expend! txire  t 

One  vibrating  screen  loader  (for  beach 

cleaning)  #9,000 

New  Play  Apparatus,  to  be  installed 

in  additional  play  area  7,600^ 

OPINION 

Both  of  the  itenu  above  set  forth  are  in  the  nature  of  ad- 
ditions to  the  olant,  to  the  capital  investment,  of  the  ark  lepartaent. 
Neither  item  is  in  the  nature  of  a  replacement  ^nerely.  Both  are  im- 
provements as  well  as  additions.  They  are  therefore  in  evex*y  sens* 
clearly  capital  expenditures. 

For  a  more  extended  discussion  of  this  subject,  I  refer  you 
to  tof   opinion  to  the  Board  of  Supervisors,  dated  May  3,  1946. 


Respsetfully  submitted. 


CITX  ATTORNEY 
Finance  Comittee 
Board  of  Supervisors 


VP 


( 


^/ro' 


May  8,    1947 

SVBJICTi      PROCEDORS   FOR   ASSKMBLX  CP   LAUD  FOR   FSOPOSSD  OABAOl 
BUILDIHO  BOUXDED  BY  ITIIIIA,    HATOMA*   THUD  AMD  BZGBTl 
STBXSTS* 

0«atl«a*nt 

You  haT«  r«qtt«st«d  mn   opinion  at  follovtt 

"VSSRSAS,  on  October  21 «  1946,  the  Board  of  SaoarTlsers 
va<)vaat«d  tha  City  Planning  Coaralsslon  and  tha  l>apartaent 
of  Pttbllo  %orkt  to  raaka  prallslnary  atudla*  of  a  plan  for 
a  propoaad  garaga  building  fronting  on  .^Inna  and  Natoaw 
Straata  batwaan  Third  and  Eighth  Straata;  and 

*WHKREAS»  This  plan  proooaad  garaga  spaca  for  a-^oroxloiataly 
SOfOOO  aara«  with  fraawaya  having  dlract  eonnaetlon  with  tha 
Bay  Brldga,  Bay  Shora  Fraaway  and  othar  major  traffic  outlata 
la  tha  aity  and  county  of  San  Francleeo}  and 

"VihTHEAS,  Tha  Planning  Coanlaalon  aubaaquantly  rmtmrrm^   tho 
propoaal  to  tha  Mayor* a  Trana porta t Ion  Counalli  and 

"iHBISASf  On  February  20.  1947  tha  Mayor 'a  Iransrortatlon 
CavBOll  Indicated  that  tha  plan  'daaarvaa  axtandad  atudy 
aa  part  of  any  ovar-all  plan  for  tha  loipvoTamant  of  trana> 
portatloa  faellltlaa*}  and 

*?<KTi.'HKAS,  Leonard  k:oalaa*  cenaultlng  architect,  and  Planao 
conaultlng  englneera  of  the  City  and  County  of  ^n  Tr^ntlazo, 
aa  a  public  aervlea,  have  ecwioleted  prellitlnary  akatchea  and 
plana  and  have  conputed  anticipated  revenuea  and  aoprozlaata 
coat a  of  thla  propoaal}  and 

".vy^fitlAS,  It  la  now  eaaentlal  to  receive  nn  o  Inlon  froa  the 
rity  Attorney  aa  to  tha  moat  adTantapeoua  way  to  aasemble  tha 
land  needed  for  thla  project,  whether  It  be  through  tha  off 
atreet  parking  lawa  or  the  Cooaaunlty  Hadavelopaent  Act,  or 
any  other  aouree;  now,  therefore,  be  It 

"RBBOLVBDf  That  the  City  Attorney  be  and  ha  la  hereby  requeated 
to  furnlata  thla  Board  of  ^up^rTlaora  with  a  written  opinion  aa 
tha  earlleat  poaalble  time  aa  to  the  n-oat  practieal  procedure, 
to  aasemble  thla  land  to  make  It  available  for  repurohaae  by 
private  capital,  or  for  the  oubllc  conatructlon  of  such  a 
building." 

0  P  I  «  i  0  B 

There  are  aeveral  methoda  of  approach  to  thla  oroblea,  none  of 
whleh  aeema  to  me  to  be  aatlafactory  In  ita  oraaent  form.  Amendmenta 
pending  before  the  T^glalatura  may  poa><lbly  be  of  aaaiatanca. 


1.  Cownunltj  R«d«v«lopa«Bt  Aot.  I  do  act  regard  th«  R«d«Y«lop* 
■•at  Aot  OS  lnt«nd«d  for  this  tjpo  of  pxtrposo*  AMlo  tbo  Aot  might 
poaslbl7  bo  used  for  aueh  a  ourpoao*  It  vould  bo  a  case  of  an  adapta- 
tion of  tha  Aot  to  a  eaaa  foralrh  to  Ita  prlaary  Intoat.   It  aaoas 
▼Ital  that  tho  first  oxparlanoo  with  tho  Coaoninltj  RodoTolopaont  Aot 
bo  atrletly  for  rahabllltatlon  of  a  bll;''htad  aroa  as  doserlbod  In  tha 
Aot*  I  bollovo  that.  If  tho  Aot  Is  to  bo  of  valuo  as  a  lagal  Inatru- 
■oatc  this  should  ba  tha  attitude  toward  It  at  tho  orosont  tlsM* 

8.  Sootlon  18.^8.1  Codo  of  CIyII  Prooaduro  and  Sootlon  1001  CItII 
Codo.   Sootlon  1888  Todo  of  Civil  Proeoduro  Inoludon  88  olasslfleatlons 
of  uaas  for  whloh  oalnont  doaaln  aay  b«  uaad.   Saetlon  18S8*1  authorlroa 
oailnont  dosialn  for  off  straot  parking  purposas  aatabllshod  by  any  elty 
or  elty  and  oo\inty  for  publle  uae.   Section  1001  Clyll  Code  oroTldes 
that  any  person  may  aequlre  prlTato  property  for  tho  uaes  specified 
In  Section  1859  Code  of  CItII  Proeoduref  but  makes  no  reference  to 
Section  1£9B,1.   Perhaps  the  oversight  Is  not  fatal,  but  It  ahould  bo 
remedied  by  the  legislature.   In  the  aoantlao*  I  doubt  tho  advisability 
of  relying  upon  Sootlon  1001  Civil  Code* 

Section  1001  civil  Codo  haa  also  beea  hold  to  be  limited  to 
persona  authorlced  to  oxerolse  the  use  for  which  eminent  dosuln  la 
sought.  There  la  aome  doubt  If  Section  1858.1  Code  of  Civil  Prooeduro 
la  a  aufflclent  authorisation  to  the  city  and  county  tor   thla  ;>urpoae« 

5.  Vohlele  Parking  Clatrlot  Act  of  1945.   (Deerlng  Aot  He. 
5151.5,  Statutoa  1945,  Chapter  971)  Thla  Aot  enables  the  Board  of 
Supervisors  to  urocure  the  necessary  land  by  eminent  doouiin  and  to  set 
up  a  parking  district  to  admlnlater  the  property.  The  entire  prooood- 
lag  ean  oaly  be  initiated  by  petition  of  owners  of  property  of  at 
least  twenty  i>9r   cent  of  the  asaeeaed  valuation  In  the  dlatrlot. 
riatrlot  asseesments  may  be  levied  If  nooessary.   A  board  of  parkiag 
place  ocnalasionors  Is  authorised  to  operate  the  property  and  to 
oolloet  rental  oharges. 

fio   provision  Is  made  for  rental  for  any  other  purpose  than  parking. 
I  call  attention  to  thla  because  of  the  speolfleatlon  in  the  proapootua 
of  the  uae  of  the  ground  floor  and  baaement  floor  for  atorea. 

Aa  aaoadaaat  to  thla  Act,  now  sending  la  tho  Legislature,  Senate 
Bill  175,  to  Inolude  unincorporated  areas  In  the  Act,  might  possibly 
be  altered  to  provide  for  rental  for  other  purpoaea  than  parking. 
A  private  purpose  suoh  aa  rental  for  stores  eould  not  legally  be  made 
a  basis  for  eminent  doauiin.  Such  use  could  only  bo  Justified  as  a 
nooosaary  Incident  to  the  main  purpoae. 

The  recent  easa  of  Aabaasador  ^'ana^jament  Corporwtlon  v.  Vjllapte 
yf  Itosoatead.  Mow  Xork  ^ourt  oi  ^poe^lm,   nam   on  certiorari  to  tYim 
United  States  Supreme  Court,  questions  the  constitutlnnallty  of  the 
uae  of  local  aaaessmonts  to  aoquire  land  for  off  atreet  parking 
purpoaea.  The  Bow  York  Court  of  Appoai*  decided  In  fevor  of  the 
uae,  but  it  will  probably  be  some  time  before  tho  appeal  will  bo 
deelded  by  the  United  States  Supremo  Court. 


#1 

Thtt  V«hiol«  Parking  Distrlot  Aet  Is  quit*  aoaplat*  and  has  tha 
narit  of  providing  funda  to  aaqulr*  tha  oronarty,  oonatruat  buildings « 
aad/»thar  ooats,  by  maans  of  district  assassment. 
for 

4*  Chaptar  746,  Statutas  1927,  a  law  providing  for  tha  oaa  of 
publla  preparty  for  parking*  vlll.  If  aaiandad,  oroTlda  anothar  naana 
for  aocoapllshln^  tha  purpoaa.   Sanata  bill  17$^  now  nandlng  In  tha 
Laglalatura,  nroposas  to  aaand  this  law  to  irovlda,  aaong  othar 
things,  as  follows: 

!•  That  tha  City  and  County  may  aoqulra  proparty,  by 

aalnant  donaln  and  otbarwlsa,  for  usa  for  tha  parking 
of  BBotor  vahlolss* 

2.  That  It  siay  laass  or  sublat  suoh  proparty  or  othar 
proparty  for  tueh  r>urpoaas« 

S«  That  It  may  Itsslf  Imposa  and  oollaet  raasonabla  ehargas 
for  parking  off  streat  of  notor  vablolss. 

It  will  ba  notsd  that  oalthar  tha  law  nor  tha  proposad  aatandaant 
providss  for  laaslng  for  othar  purposes  than  parking.   Unlass  tha  bill 
Is  anandad  to  taka  oars  of  this.  It  would  ba  laiposslbls  to  Isaas  for 
stora  purposes,  sxeapt  undsr  tha  chartar  as  surplus  proparty*   I  doubt 
If  any  a»and«aQt  could  lagslly  suthorlia  tha  usa  of  amlnsnt  daoMiln 
for  a  purpose  so  Isrgsly  v^rlvsts  In  Its  orl-laal  plan  as  that  for  tha 
laaslng  oir  tba  sntlra  ground  floor  «nd  bassmant  for  stora  ourposos. 

If  tha  aaandaiant  bacomaa  law,  tha  funds  nacassary  for  acquialtloa 
could  ba  althar  gansrsl  fxuids  budrotad  for  tha  purposs  or  proo»*d»   of 
a  bond  Is sua  for  ths  ^urposa* 

&•  Coneluslon.  Undsr  nona  of  tha  foragoing  eould  ths  Isnd  ba 
assasiblsd  la.'sally  by  tha  City  «nd  County  for  a  vahlola  psrklng  dlstrlat 
for  tha  ourposa  of  rassla  to  a  prlvata  person.   But,  undar  psragraph 
4,  It  oould  ba  assanblad  for  laasa  to  a  orlvsta  parson. 

la  answer  speolflcslly  to  your  request  that  I  r^eodmand  tha 
moat  px>aeticsl  procedure  for  land  sssewbly  for  this  project,  I  sdwlsa 
that  If  your  purpose  Is  to  flnsnes  by  assessment  you  should  nroceed, 
sftar  patltlon  by  the  required  proparty  ownara,  throuf.h  the  Vshlcle 
Parking  District  Aet  of  194S.   If  your  purpose  Is  to  flnsnoe  the 
projaat  by  bend  Isirue,  I  would  sugirest  that  yrna  support  the  swendoient 
of  tha  Ststuts  of  1927  r»f»rrt>A   to  In  psragrsph  4  hereof,  and  proceed 
undar  that  aet.  If  aaandad  as  proposed.   If  s  siors  detsllad  study 
baaasMs  naeasssry,  I  will  ba  glad  to  respond  to  your  further  request. 

Ra spaa t fully  subailttad. 


TOt  Board  of  Buparrlsora  CITT  ATTORIEY 


c?7J»t, 


mj  B,  1947 

sQwnof  •   Doovon  jus  Fmzintavt  cr  juvkviui  oour  xspABrioHr  - 

001L?SliaATZ0H  OP,  VBBS  TBITIFYDIO  FOR  JUVKNIIS  COUET. 

D«Lr  Slrt 

Z  flB  In  r»eeipt  of  your  r^quaat  for  «n  opinion*  ^ 

"on  v-arioua  ooea«ion«  doetora  and  poyohl&trlats  •nr>t'^ 
on  a  piiTt-tiata  baaia  in  tba  juvaniXa  Oourt  I«pa.rtBi«nt 
ar«  called  upon  hy  th«  judge  of  tha  Juvenile  Court  to 
give  teatlmony  in  the  Coizrt  on  a  oaae.  if  the/  iiave  per- 
fometf  a  peraotal  exmiinatlon*     Uaually  auoh  exaiitinatlcma 
are  nade  and  the  teatiauny  ia  {;iven  durlug  the  houre  the 
doetora  are  on  dMtj  la  tha  jUTMlle  Court  PepartBeot, 
oarr7ix%  out  their  varloua  re8p<»uiibilitiee* 

"on  eaoh  eooaaion  In  the  piiat  the  doetora  and  the  pagr- 
ehlatriata  ha^»e  aubnitted  a  sepnmte  b!ll  to  tha  Court 
for  auoh  tine  and  teatiaiony  preaented*     it  la  undereteod 
that  the  aioney  is  derived  froat  the  Superior  Court  Depart- 
muA  upon  the  approval  of  the  Jad^  of  t^ie  juvenile  Court. 

"The  question  in  point  ia  whether  or  not  thia  ia  a  proper 
autho  isation  by  the  Jud;:e  of  t\\m  Juvenile  c^ourt^  inaapueh 
aa  auoh  imlivlduala  are  on  a&rt-time  nonthly  aalary  by 
the  juvenile  Couirt  Tepartinent  • 

"Duetiwi  and  peyohlatriata  are  on  duty  during  the  aoxnine 
houre,  dujping  itfbLch  the  eaeeaiinationa  and  teatiwmy  ueually 
take  plaoe*     Xf  aueh  eervlee  ia  rendesred  by  then  durlnj; 
the  arteraeon,  would  thia  be  a  proper  ahargef 

"I  ahould  be  happy  to  have  aa  opinion  that  will  direct 
ae  regurdlng  the  financial  na^rnents  in  thia  natter." 

0  P  jC  M  I  0  M 

Your  request  for  an  opinion  covera  the  oaaea  of  doetora  and 
peyehiatriata  eagaged  by  the  JUvenile  Court  PepartaMot  oa  a  part*tiae 
baaia  who  are  ealleA  to  teatify  by  the  Judge  of  the  Juvenile  Courts 

1)  During  the  tSsie  when  aueh  doctors  and  payehiatrlscs  are 
ea  te^  in  the  juvenile  Court  Departanant  carrying  out  their  varioue 
r^apeaelbilitieai  and 

£)  During  the  tisie  irtien  atkch  dootora  and  payohiatriata  are 
not  oa  duty  la  tha  juvenile  Oourt  liepartaeat* 

Haa  Mrm  advlaed  that  if  the  doetore  and  payohiatriata  are 
ealled  upea  by  the  Judge  of  the  juvenile  Court  to  teatify  during  ttai 


tlM  *5*y  «fJ,on  duty  at  tha  Jtav»nll«  court  D«partm«at  th«y 
AM  net  •nititlAd  t©  •xtr*  oonpenMitlen  for  thsir  t^stifyiiuK 
iM^roah  «•  thmj  ar«  p«rfomng  pari  of  tha  Outlaa  for  nhiSli 
ttisy  aro  anga^od  during  the  T>aiiod  that  thay  ara  on  duty.     Bo«- 
•var,  if  tha  dootora  and  peyolilitriato  ara  oaUad  upon  by  thi 
fj^«  o^  ^  Jtovanlla  Court  to  taatlfy  wl^uan  ttaay  ara  not  on  duty 
tnay  ara  antitlad  to  eompansatlon  for  auch  ap:>aaranoaa  inaaaaieh 
««  auoh  appaaranoaa  at  that  tlaa  ara  bayond  tha  aoopa  of  thalr 
(iutiaa*  •^         •"•**■ 

FaapaotruUy  aubmlUad, 


GlTlf  MTTOmn 


TOf  Ohiaf  Juiwnlla  Probation  offloar 
ISM 


""   I 

My  I3«   1947 

SUBJICTt     ItSAPPOIHTHENT   OT  tkXML  ftfieZAI.  OPPZCBIt  AmA  RBSXBIIATITI 

I>«ar  Sirs 

I  em  In  receipt  of  your  letter  un<3«r  d«t«   of  April  22,    1©47,    In 
r«f •r«no«   to  on«  Ang»lo  d«  .^artlnl  whom  you  stat*  iiaa  mud*  appllcatioa 
to   th«   t:oard  of   i'ollca  Cosfsalaalonera   for  laava  to   purehaaa  a  patrol 
ap«eial  offloar*a  baat  and  a  r«queat  for  hit  raappointniant  aa  a  patrol 
apaelal   offlcar   in  eharco   of  anotiiar  baat.      It  appeax»a  froa  tha  tania*« 
of  your  latter  tiiat   iilr.   da  ;  artlni  was,   for  -nany  yaara,   a  patrol  apaelal 
offlcar  and  «aa  tha  owner  of  a  boat  at  a  location  different  froa  the 
one  that  ha  now  dealrea  to  acquire.      Ua  la    over  the  age   of  4U  yeara  and 
therefore  cotaaa  within  the   prohibition  contained   In  Section  55.10  of 
the  charter*     The  only  queation  to  determine   in  whether  he  haa  perman* 
ently  parted  hlioaelf  from  hie   aerTice   to  the  elty  aa  a  patrol  apeelal 
officer* 

0  ?    I   K    I    Q  N 

Section  35.10  provldea  for   \.\m  reappointment  of  patrol  apeelal 
officera  but   I  do  not  believe  thia  ^:lvea  to  the  CosBnlasion  the  unlialted 
right   to  reappoint  anyone  who  may  have  been  a  patrol  special  officer 
at   the  effective  date   of  thia  particular  aaeru^ment  to  the  CrArter  and 
who  aay  have  aevered  hie  connection  with   the  aervice.      I  think  the 
COMBlaaion  ahould  look  upon  the  ^natter  from  a  narrower  point   of  view 
and   if   la  it  a  opinion  tt^are  waa  a  valid  reaaon  for  the  real. ;riat  ion  of 
the  patrol  apeelal  officer  and  the  officer  promptly  aaked  for  re-ln- 
atateioent  aa   aoon  aa  axiating  conditions  were  roatoved,    that   it   Ilea 
wit.  In  the  power  of  tne  Coasaiasion  to  take  all  of   tj^ieae  .Mttera    into 
aonaideration.      If  the  Coimlaalon  finds   that  the  particular  officer  had 
a  valid  reaaon  for  reai^ninf-;,   and  aa  aoon  aa   thia  particular  reaaon  waa 
resioved  iiad  .oade  p^'oaspt  application  to  be  reiriatated  in  hia   poaitlon, 
then  tney  ahould  ;^lve  conalderatlon  to  Lla   requeat.      If  the  requeat  waa 
reaaonable,    it  ahould  t>e  granted  and  the   particular  officer  ahould  be 
reinatated  and  permitted  to  carry  on  hia  calling  either  in  hia   previous 
location  or   in  a  ne*  location  if  itm  waa  able  to  acquire   one.      Tnia 
doea  not  seen  that  a  person  can  realgn  from  this  particular  aervice 
and  coae  back  at  any  tiae  he  sees  fit. 

I  can  see  no  objection  if  tne  facta  outlined  above  are  preaent 
for  the  CORnlsBlon  to  exerclae   ita  sound  diaoretlon  and  per  it  a 
person  to  return  to  his  previous  calling,  however  there   is  nothing 
Mandatory  in  the  aeetlon  to  cacipel   the  cwnlaslon  to  so  act.      It 
should  be  borne  in  tnind  Inat  a  patrol  apeelal  officer  haa  a  property 
right   in  nia   poaition  end  tr^iAt  thMi    Police  Coomiaaion  ahould,  ao  far  as 
possible,   protect   this  ri^;ht  waon  auch  protection  doea  not  interfere 
with  vested  intereata.     However,   as   I  have  already  said,   each  ease  must 
be  determined  by   the   particular  facta   incident    tnareto. 

Respectfully  submitted. 


CUT  ATTOHIEX 


Tot     Caotain  Michael  oaf fey.      . 

Seiretary,    Police  CoaStiaaioa 


^7 


oi     d 


May  U»   1947 • 
SUBJSCTi     nXTROMTIfB  VAQ/-  ^XOHT  Of  mmOUnD  fBTUUlB  OXDtX 

D«ar  Sir: 

Tou  lmv«  referred  to  me  the  letter  of  ?^«  John  Bliannon*  connauder 
of  !)ain  Ft»«u>oleco  Chapter  of  the  Ditmbled  Amerleen  Veterene^  reletins 
to  Cnarter  section  1&3*  It  is  >r*Shamion*s  contention  thet  thia 
teeticn  ^ante  veterans  who  Imve  returned  to  elty  arapl       diso 
Charge  from  the  armed  forces*  vacation  v^j   for  tlie  pei      ty  vere 
in  adlitery  service*  lie  states  tixat  such  enployaes  are  ii^t  receiving 
this  i^ack  vacation  pmy  because  of  an  arroneous  opinion  iasuad  by  ne, 
end  requests  t^^t  this  oviulon  he  reviewed. 

2  II  MI  2  &' 

On  April  17 0   1946 9  X  reiidered  an  opinion  before  Charter  section 
153«  as  ainendadf  became  effective,  which,  in  substance,  stated  that  tha 
■sendnant  in  question  was  not  designed  to,  nor  did  It  lAve   the  effect  of 
granting  retroactive  vacation  rie^its  to  veteraiui  for  t^e  period  tiay  were 
in  tha  military  service.  I>ecause  of  the  strong  represer.tatif^is  con- 
talvicd  in  jr*   Sharmon*a  letter,  I  have  eaimfully  reconsidered  Uils  en- 
tire matter.  In  spite  of  th'.s,  I  am  forced  to  conoXudt  tlMUt  »  foivier 
opinion  z^ached  the  correct  result  in  view  of  tl^e  wovding  of  the  to  end* 
•ant. 

Th*   pertinent  language  of  the  charter  section  reads  as  follows t 

"Any  officer  or  assployaa  on  military  leavct  iriio,  orior 
to  such  leave,  l^as  baan  appointed  to  a  pemanent  position 
in  ttat   city  and  county  aerviee,  shall  oe  entitled  to  resutoe 
su«h  position  at  tha  axpiration  of  his  leav<9,  and  in  doter- 
mining  ttid  fixing  rii.:;hts,  seniority,  salary  and  otherwise, 
whieli  have  accrued  and  simll  inure  to  the  benefit  of  Sv<ah 
of  fie  r  «ir  emXoyaa,  the   term  of  military  leave  shA  I  ba  con« 
sldored  and  accounted  a  part  of  his  service  under  the  city  and 
aounty*" 

lliare  is  nothing  in  tlie  aisendir.ent  t^^iat  states  directly  and  un- 
equivocally that  retroactive  vacations  are  to  be  granted.  Iha  au- 
thority for  such  action  must  tiiex^fore  ba  aaught  by  iaplioatio. 
within  the  elauaai 

*«'»>  in  detemining  and  fixing  rights,  seniority, 
salary  and  ot  erwlse,  which  have  accrued  »•«•* 

The  only  rl^'^ts  expressly  aentioned  are  ealary  and  aenirity. 
Tha  use  of  the  t^et^'Oral  word  "otiierwlse*  following;  then  does  not  extend 
the  application  of  the  ar.er;dinent  to  all  possible  rights*  '^he  effect 
of  such  a  general  tern  is  limited  by  the  lon^  recognised  rule  of 
statutory  eo::struction,  ejusdsn  (:enerie.   Mhen  words  of  sr^eeifie 
intent  are  followed  by  a  word  or  words  of  general  aeope,  s  oh 
generalitlee  are  c  '..fined  in  their  applioatloti  to  tiie  class  ot   objects 
enumerated  by  the  precediti£  spec  if  io  *vr<iB% 


Slno«  th«r«  Is  nothing  in  "Seniority  and  Salarj"  rl»?ht«  relating 
to  Taeation  rights,  it  is  mj   conolusion  that  tha  word  "otharwisa"  doas 
not  includa  any  rights  of  this  olass* 

Igrnorlng  for  tha  ncNsant  tha  lanf^uajP^a  of  tha  aaandaant*  it  apoaars 
that  tha  intarpratatlon  that  ffr.   Shannon  advoeataa  would  ba  antiraly 
inaaaal stent  with  th«  purposa  of  granting  a  yaoation.  As  polntad  out 
in  Aaar  v.  Los  AoKslas  (7  Cal.  App.  (2d)  e90)»  it  is  a  surftaaBa  or 
rast  froBi  work  giran  in  ordar  to  parmit  tha  aaplo^s  a  to  raoorar  fro« 
tha  yaar's  toil.  Tha  •■iployar  naturally  antieipatas  that  amployaa 
will  randsr  cora  affiolant  seirrloa  aa  a  raault.   If  this  ourposa  is 
to  ba  aooomplishad,  tha  vacation  aust  ba  takaa  in  tha  yaar  aarnad  and 
cannot  ba  acoumulatod.  Thus,  tha  oontantion  that  tha  ehartar  anand* 
mant  in  quastion  granta  vacation  pay  to  thosa  who  wars  on  military 
laava,  and  at  tha  tisM  war*  not  a van  In  tha  aaploy  of  tha  city, 
would  complataly  igaora  and  ba  Inconslstant  with  tha  purposa  in  ^viat 
a  vacation.   It  would,  in  affaot,  ba  a  ratroaetiva  bonus  of  two  waaks 
pay  for  aaoh  yaar  that  tha  aiaployao  was  on  military  laava  and  In  tha 
actual  aaploy  of  anothar.   If  this  wara  tha  Intant  of  tha  votars,  it 
would  hava  to  ba  claarly  and  unaqui vocally  axprassad  rathar  than 
raiaad  by  implication. 

If  Mr.  Shannon's  intarpratatien  of  tha  amandmant  is  oorract. 
thara  ia  a  strong  probability  that  tha  courts  would  hold  that  such 
ratroaotiva  affact  would  constitute  a  gift  of  i:>ublic  moneys,  sinaa 
thara  was  no  obligation  to  grant  vacation  allovanoaa  prior  to  tha 
adootlon  of  thia  aaandsMnt.   (Saa  ganarally  MOTJETT  v.  HOF  :*A»  (Mian.), 
297  M.«,  164,  154  A.L.H.  192),   Such  a  gratuity  would  vary  likaly 
fall  within  tha  prohibition  of  Article  IV,  Saetlon  52  of  tha  Constitu- 
tion of  tha  Stata  of  California  (vid.   LAMB  v.  BOAHD  <«•'  PKAC5  OFf-irKRS, 
29  Cal»  App.  (2d)  548),  and  ba  hald  unconstitutional. 

Haavy  aaphaais  has  baan  placed  upon  the  fact  that  the  period 
veterana  ware  abaent  on  military  laava  Is  counted  in  computing  the 
sick  leave  the  employee  Is  entitled  to  unon  return  to  the  city  employ. 
This  is  no  authority  for  granting  retroactive  vacationa,  for  by 
aharter  provision,  sick  leave  Is  cuaulaUya  and  can  be  built  up  frc« 
year  to  year.  Thm   effect  of  euch  computation  as  to  sick  laava  la  to 
grant  proapective  bonefits  to  the  veterans.   If  sick  leave  la  used  as 
a  meaaureoftha  veterans'  vacation  rights,  then  It  must  be  urged  la 
the  same  aaaaer  that  vacation  rights  are  demanded.   Obviously  the 
vetersa  oould  not  say  that  because  he  was  sick  for  two  weeks  during 
a  given  year  while  in  the  military  sarvlce  that  he  now  la  entitled  to 
two  weeks'  pay  aa  alck  leave  for  that  oariod.   It  appears  that  Is 
preclaely  the  contention  now  adopted  by  i^r.  Shannon  with  relation  to 
vacations  that  the  veteran  would  have  received  if  he  h»(^   not  been  on 
military  leave. 


Same  point  ia  aade  that  veterans  could  not  take  vacationa  while 
la  fez-holes.   It  should  be  noted  that  under  the  terminal  laava  olan 
enacted  by  Congress,  military  oersonael,  enllated  and  eoMnlsBloned, 
received  payment  for  auah  laavea  that  were  not  granted  them  while  on 
aetive  duty. 


Th«r«for«9  I  •■  obliged  to  oonolud*  that  S«otioa  15S  of  tho 
ohartor*  as  uiondodt  doen  not  grant  ratroaotlva  Taeatlon  rights  to 
•aployeo  votarans  whlla  absent  on  military  laava* 

Rospaetfullx  subaittad* 


CITY  ATTORBEY 


Tot  Hoaorablo  John  J,  SulllTSja 
Board  of  Fuparrlsors 
City  Hall 


ipj 


UVf  15*   1947, 


flUBJSCTi     AutooMitlo   ..ashing  lUichinea  -  nh»th*r 
to  b«  C(»uiid«i«d  a  Laundrjr* 


D*«r  31rt 

M  follwl!?^'  "^^^^^^  ^  ^  x^wlpt  or  70W  roi^ost  for  «n  opinion. 


.    ^ ^^**^  ^»  1947,  application  waa  n^da  with  thi» 

oopartaant  by  Mr,  F  .  rj,  itoor«  for  ijormit  to  ecnduct  a 
laundry  *t  S820  -  18th  Stroot. 

Thi»  application  is  unusual  as  far  as  loindriss 
ara  eonoornad,  Tho  following  •xplanation  la  offoradi 

This  SMtlaaan  wants  to  install  ssven  or 
sight  automatic  washing  machinaa  in  thaaa  ^rsaiaaa.  Tha 
public  would  ba  aakad  for  thair  imtrona^o  and  anyona 
could  bring  his  laundry  into  ths  praaisas  and  usa  ons 
or  Eiora  of  tha  rAchinas  and  would  ba  charnad  an  hourly 
rata  for  tha  uaa  of  aaid  laachina, 

Thia  rata  chvga  wo  Id  not  ba  in  tha  fona  of 
a  vandlng  naehina  aa  it  would  ba  collactad  by  tha  oper- 
ator of  tlia  pramisas, 

liara  wa  riava  an  application  ralating  to 
laundrias  t>»at  is  from  the  vanding  naehina  type  and  alao 
diffarant  from  tha  usual  oparation  of  a  la\mdry« 

I  would  aporacittta  knowing  from  you  whathar 
or  not  tnis  dapartaiant  has  au^^rrision  over  this  typa 
of  installation  and  If  so  woild  tlia  recular  raqulraiasnts 
nacaaaary  for  tha  i;\«taiaa  tlon  of  a  conniarcial  laundry 
ba  in  affact*"  ' 

loAK  ^A   T^J"  °££^?*  '•"^'•O  •«  opinion  undar  data  of  October  26. 
1946,  adTiaing  that  a  lioanaa  faa  ia  not  raquirad  for  tha  typa 


«f  atttoafttle  washlns  aaohliM  r«f«rr«d  to  la  your  r*quo«t»   «•  Sootlon 
5  of  th«  City   n^nnlnp:  Cod»,   doalln'    with  laundrloSf  Aomn  not  eoror 
this  typo   of  oporatlon* 

I  further  held  In  thin   opinion  that  autoMstle  wnahlnp  naohlnot 
do  not  como  wirhln  thu  pw'!*^^^*''  of  *h»   arorlwlons  of  S»>otlon  7  of  tho 
Hoalth  Codfl,   iin   thl«   aactlcn  dnaln  with  taundrlos.     A   permit   therefor 
le  uot   rnqairAd   for  futo«atlo  imnhlng  Knohlnee* 

On  Au^uet  90,    1949,   I  rendered  e  further  opinion  vhoreln  I 
stated; 

"You  arf»   therefore  advised  that  the  cperntlon  of  s 
»celn-ln-9lct   launderette',   as  herflntefore   de*»erlbed, 
la  not  a    'laundry'   en   thst   terr  is  iiard  In  Part  II, 
Chapter  II,   Article   I,   Section  R  "J**   of  the  San  Franclnco 
Munlolpsl  Code}   and   rueh  a    'ecln-in-alot  lavrderette'   la 
not  prohibited  In  &  ceettierclal  district  under  our  sonlng 
law.'' 

The  only  difference  between  the  operation  cf  the  autonatle 
washing  riBohlne  nsntloned  In  yoor  fioamninlcatlon  end   the   one  referred 
to  In  the  opinion  of  August  SO,    I94t,   Is  that   the   one  mentioned   In 
the   opinion  la  a  "ooln-ln-slot  launderette*,    and  the   one  mentioned 
In  your  eoBMunl cation  la  one  «her<^in  aihoiirly  charge   is  made  dep«nd« 
ing  upon  the  length  nf  time  the  mAchlne  is  aaed.     This  dlfferenee, 
heweyer,   would  not  In  any  wey  ehaoge  the  aotusl  operation  of  to* 
msohlnes. 

You  are  therefore  advised  that  under  existing  ordinances  there 
Is  no  proTlalon  for  r«»tuJ.«tlon  b^^  the  B«.alth  T-epartnent  of  aatoawtltt 
washing  machine*.     As  pointed  out  In  «y  opinion,    the  automatic 
washing  machine  cannot  be  considered  sa  a  ecKnerelal  laundry. 

Kespectfully  submitted. 


cm   ATTORIBY 
Tot     !:)lrector  of  Health 
RIB 


^1L 


HK7  15,  1047 

smiott    uonRAL  kxn  sqbjaobv  rarroif  cr  jmnomx  nwnf  zoi 

lOHB  WZLDZWS 

DMur  Sirs 

Z  m  In  r^oeipt  of  your  r«qu««t  for  iJi  oplnitm  *•  fellows  i 

"Xour  opinion  is  requostod  on  iho  folloirine  vanttort 

"Tbo  City  i«  ttot  otmor  of  ft  frano  bulldinc  «^eh  is 
port  of  tho  Juvwillo  l^tontioB  Hcno  Buildings  at  ;)tia 
•nd  iieCoppln  Siroots.     Iha  foundaticai  af  this  buildii^ 
extends  to  s  £rftde  about  the  sens  IotsI  as  tlie  inter* 
aeotlon  of  tlie  adjoining  propox*ty  litMi  and  the  ourb* 

**The  l^oifle  Telepl:icne  and  Tole-mph  Conpauay,  repreeentwft 
bgr  lioneon  Uros.^  oontraators,  has  given  notiee  to  the 
Dvpartnent  of  Public  V  orica  that  thoy  are  exoavati»g  for 
a  new  building  adjaoeut  to  the  abo  e  foinviatiou^  to  a 
depth  of  approxiiaately  15  >  below  the  interseotion  of  the 
adjoining  prot^erty  line  end  the  curb* 

"Tlie  foUoelng  questions  ariseg 

"!•  Is  the  City  obli^ted  to  proteot  its  building? 

**2*     If  the  City  is  obligated  to  proteot  Ite  building, 
to  what  depth  isaflt^  the  City  saBtend  its  footini^st 

"S.     If  U>e  City  is  oblip&ied  to  extend  its  feotii^s  Xm 
a  lower  level ,  ie  it  neoesaary  that  the  City  omietruet 
its  footlii^s  so  as  to  xiTo    <2e  for  the  latertLl  jraesure 
of  the  lasid  und  or  its  building?" 

r^VM  lav  rovoming  lateral  and  subjaeaot  support  la  set  forth 
in  Civil  Code  "eotion  8S8  eliioh  is  too  long  to  quote  in  Its  entirety* 
This  section  provides  in  part  as  foUovsi 

"jiftoh  ooteraiaoiui  otmer  In  ontltlod  to  the  lateral 
eai  eubjaoend  evyport  whioh  his  land  resolved  frost  the 
adjoining',  land,   subjeot  to  the  rir^t  of  tho  owner  of 
the  adjoining  land  to  ssJce  proper  and  usual  exeavatione 
on  the  sasia  for  purposes  of  oenstruotion  or  i.^rorsasntf 
unSer  the  X'ollowing  eentitionei" 

The  oenditions  in  the  eeotion  aret 


>  pandt  tb*  < 


'     -T     ri-       '^  xjjoinim.'  owiT»«     RMiaoiuibl*  notion  maat 
b9  gi^va  wr  ui*  owMr  or  ttte  laxaa  or  his  !•••••  lAt«nding  to 
or  to  pandt  tb*  MMavatlon  to  thm  ovnsr  oy  ovatvs  of  adjoining 
lands  stating  tt»  4^th  of  tha  exockvatlon  and  tha  data  «t)on  it 
win  eoBMBttoa* 


,.   2)     POJgtt  o£  c<ire.     UaMUty  for  daaaeo  to  builtfimc^     m 
making  any  oxoavatlon  ordinary  eara  ana  aiciu  oust  t>a  uaodand  raaaonablo 
proeautlona  tsUoon  to  sustain  tlyb  adjoining  land  aa  auoh.  vitlkout 
ragard  to  any  tmllding  or  atruoture  tlioroon*     Tl^ira  ahall  ba  no  lia- 
bility for  daxtaga  to  any  building  or  othar  atruatxira  by  rooaon  of  tha 
axeavation  oxcapt  aa  otbarvlae  yirovidod  and  allovad  by  law* 

5)     mildim;  owaor  allowod  ^^^^y  '^/»«     I^  *^  axonvation  la 
intondod  to  ba  or  la  of  &  £,r6&t^er  ciaplh  than  tha  walla  or  foundation 
of  any  adjoining,  building  or  ot}:«r  atjnjtotura  and  ao  oloao  aa  to  ao» 
daagor  tlie  bxiildiiCAg  or  otxtar  atruocui^.  tlxea  tha  ownor  of  tha  buildinf^ 
ov  ottaor  atruotura  must  be  allowad  at  loant  tWTty  daya  in  ahioh  to 
toko  Boaauroa  to  :^oteot  the  same  trxm  any  daiAga  or  In  idiialft  to  oxtond 
tho  fowidations  thereof* 

*)     Stoadard  lapth*     Puty  ^x\6  liability  of   owner  of  land  boing 
aaaavatad*     Standard  otafttii  Ls  cuaxluim  to  be  a  depth  o^  i> waive  faat 
bolow  tbo  adjaeaast  mob  Xaval  at  tha  point  where  the  joint  preporty 
ILum  inttiMuta  tho  exur^*     l£  the  excavation  la  Intandetl  to  bo  or  is 
(toftoer  ttea  tin  standard  <^erth  of  foxmr'atioHia  and  1'    on  tha  adjoining 
In-a-i   :    era  is  any  bnildin^;  or  other  stvuotxira  tha  wall  or  fotuxUitioA 
>-    ..  :ch  goea  to  standt^^rd  depth  or  deeper  than  the  ov>ner  of  the  laal 
on  whleh  tiia  •xm-mMttm  of  tho  land  la  bi^ng  made  la  roqulrod  to  pro* 
toot  tho  adjoining  lanft  and  any  ouoL  building  or  atrueture  thorowi 
without  coat  to  tho  owner  thoroof* 

Hfvcm  tho  above  it  will  t>e  noted  that  tho  mnaor  of  land  has  a 
right  to  tho  support  which  the  adjoining  l^nd  ;:.lvea  to  hla  land  in 
ita  nataral     ooiK:ltion«     However,  if  any  isuil^liig  or  atrueture  is 
plaood  upon  tho  land^  the  obligation  is  upon  the  owner  of  the  buildizig 
to  take  tho  naoeaaary  atesHi  to  airport  a  J.  a  buildiag  id^on  any  azoawatiott 
la  being  made  on  tho  adjoining  land,  with  tha  exception  that  if  tho 
foundation  of  hia  building  oAtmida  to  or  la  deapov  tboa  the  atandard 
depth  of  foundatlMUBy  that  is  a  depth  of  twelve  foot  below  the  adjaeont 
ourb  level,  at  the  point  whore  tho  joint  pro e  rty  lino  interaeota  tho 
curb,   then  tlio  ownor  of  the  land  on  which  Uie  axoavRticn  la  being  mado 
la  obligated  to  protect  tlie  atr joining  land  and  tha  tMilding  thereon* 

Jp.  apeoirio  ajiawar  to  ^ot^  >juestloixs» 

1}     AS  the  feunoatlon  ul*  the  buli:.dii(^  in  question  axtonda  to 
a  grade  about  tho  osbbo  level  aa  tha  interaeotion  oi   tha  adjoining  pro- 
povty  lijuo  and  the  o\irb  and  la  tlierefore  not  4us  do4H;>  aa  the  atandard 


d«pth  of  tlM  foanOatiana  daflntd  in  civil  Oote  t^aotion  832,  tb» 
obligmtloa  is  upon  thm  city  and  County  of  Sot  PmumImm  ta  protect 
its  building* 

2)  Civil  cod*  sootion  b;M3  «m  ananAad  in  1991  by  adding 
tharato  aondition  (4)  dafininf-  standard  dapth  of  fotuklations  as 
a  daptb  of  tvalva  faat  below  the  adjaaenfc  curb  lavel^  at  the  point 
vbave  the  joint  property  line  intera^its  the  ourt>  and  px^oviding 
that  if  the  excavation  is  intended  to  be  or  is  deeper  than  the 
standard  depth  of  excavations  and  if  on  the  lad  of  the  coterminous 
oener  there  is  any  building  or  other  atiruotttre  the  eall  of  the 
foundation  of  which  soea  to  atandard  depth  or  deeper,  then  the  ovner 
of  the  land  on  which  the  exoavatlcm  is  beine  raade  shall  protect 
the  said  adjoining-  land  or  any  such  building  or  other  structure 
thereon  without  cost  to  the  oener  thereof.  There  has  been  no  court 
Interpretation  to  date  of  this  provision*  Condition  (4)  aa  worded 
allies  only  to  buildings  with  founciationn  of  atandard  depth*  A 
reasonable  construction  of  the  action  would  require  that  ownege 
of  uuildinf.s  whose  foundations  are  lesa  than  standard  depth  Insreaee 
tbe  foumdatlon  of  their  buildinp,  to  the  standard  depth  thus  brinrting 
iteaeelvee  within  tlxe  proviaiona  of  oondition  (4)  wi.enever  an  exca* 
vatlen  greater  than  twelve  feet  in  depth  i a  to  be  made  or  l^iaa  been 
weie  MX  the  adjoininr;  larid*  Tliereafter,  the  obli^^tlooa  to  take 
neeessary  steps  te  proteot  the  building  would  be  upon  the  owner  of 
the  land  upon  abioh  the  exoavation  is  being  wade  rather  tK  n  upon 
the  owner  of  the  building* 

You  are  therefore  advised  that  when  the  City  and  County  of 
San  Franoiaeo  ivtm   extended  the  foundation  of  its  building  to  the 
standard  depth,  that   is  twelve  foot  below  the  adjacent  curb  leval^ 
at  the  point  where  the  joint  property  line  intersects  the  curb,  the 
obligation  thereafter  will  be  v^paa   the  adjoining  land  omer  waking 
the  excavation  to  protect  the  land  and  the  building  of  the  City  anl 
County  of  San  Krancisoo* 

8}  m  asking  any  exoavation  the  owner  of  ths  land  neking  the 
oaMavatlon  oust  use  aginary  care  and  skill  and  take  reasonable 
precautions  to  sustain  the  adjoining  land  aa  such,  without  regard 
to  any  building  or  other  ntruoture  thereon* 

Civil  Code  Section  852  (8) 

8eMlti<m  (4)  of  Civil  Code  section  838  i>rovldea  Uiat  if 
the  exoavation  ia  intended  to  be  or  is  deeper  than  the  stenderd 
depth  of  foundations  and  if  on  the  lana  of  the  cotezninoua  owner 
there  ia  any  buildiiig  the  foundation  of  which  goea  to  atandard 
depth,  then  the  owner  of  land  on  which  the  exeaviition  la  being 
■ode  ehall  protect  the  aaid  adjoining  land  and  building  without 
eeet  te  the  owner  thereof* 


#4 

tern.  Mr«  ttrnvVorm  ad  immA  thut  if  th«  City  anA  County  of 
Sm  PnuMlseo  oxt^nda  tho  founcetiona  of  its  buildinc;  to  thi 
<tmdard  d»pth  as  d«fin«d  in  civil  Coda    'aotioo  8S2.  that  is^ 
twalTa  faet  balov  tha  adjacent  ciirb  level  at  thm  point  whara  th» 
joint  proparty  lina  intaraaots  the  ourb.  tl^a  oblieiation  would  thaa 
ba  upon  thia  owner  of  adjoining:  land  waking  tha  axoavation  to  pro* 
tact  tha  adjoining  land  of  tha  City  and  Ceunty  of  r^m  Pranoii 
without  any  cost  to  the  City  and  Coimty  of  San  l-lnuiolsoo* 

Itoapootfolly  autamittody 


CITT  ATTORMnr 


Tci  papartaiaat  of  Publie  Vorka 

o«i  TABarooka 

UBM 


^llol 


May  16 «  1947. 

•UBJICTt     Authority  of  Dlr^etor  of  Public  liMlth 
to  ChftTi^^s  for  Inforaatlon  K«qu  r«^  by 
California  UniMploym«tit  Iiiaur»no«  Act. 

I3«ar  81rt 

This  office  It  In  receipt  of  your  request  for  im  opinion  %m 
follows  X 


"This  la  with  referenee  to  XKMrd  ot  Sui  erTleor* 
OrUlnaaee  S067,  BUI  ai6e«  apiarovad  Aprii  14«  1^49» 
and  tha  oblii^atlon  of  tha  Dapartsiaut  of  Public  i.aaL  th 
thareuuder  to  charge  the  atatutory  fee  for  completion 
of  Um   .'^'alclaria  Certificate  for  olalsianta  appllce- 
tlona  for  I>laabllity  Iiiauratiee  lianefita* 

"For  your  lofomatlon  herewith  are  the  tollamiK% 
doauaenta  relatlJi^  to  tha  aubjaett 

"i^aata  about  Dlaablllty  Inauraiica" 

"'Jt^plecieut  to  California  Xlnaaployisant  Inauranea 
Act" 

"Saapla  fovma  for  tha  Initial  ai>d  continued  elalme 
to  be  completed  In  e  •nneetlon  wltli  auch  clalma" 

"Exaarpt  froai  State  Departaiant  of  aeploystant  regu- 
latlona  S71*" 

These  dalsia  have  lately  and  protsraaalTely  presented  a 
series  of  peraomial  proble»a  In  tha  Saa  ^paneiaoo  i:ospltal  nadl- 
cel  record  roQ>a«   tha  ^>u;'arlrAtander<t*8  office  and  tha  hoaplt«l*a 
BMKllMa  staff  widch  raust  process  tha  •     It  la  axtreaaly  difficult 
to  kaep  current  with  these  reporta*  of  which  t}:iere  are  now  about 
275  each  aanth. 

2ou  -arlll  note  Uiat  Regulation  271,  above  referred  to«  Indl- 
cataa   U-^t  evidence  for  co:  tlnued  clalne  loay  ba  obviated  If  claln- 
ant  la  obll,.ed  to  Incur  ax^o^iaa  In  obtaining  asaa* 

VIU  you  tixarefore  kindly  advise  If  the  Department  of    'ublie 
iiealVh  la  abliged  to  c  art^a  the  fee  atlpulated  in  Ordlnanaa  80ST 
for  eomplatlng  tha  foma  for 

(a)  Initial  claim  for  Dlaabllity  Insuranaa  and 

(b)  tha  continued  alala  for  Dlaabllity  Inauranaa?" 


9«ptljMnt  portion  of  Orciln«ac«  bo.  2067  r«f«rr«d  to  In 
your  •flmttiacation  reads  as  follows t 

"AWHOSUXWI  TBI  l^nUBCTOI  OF  IVBLZC  KBAUri  99  ttt  CITY 

km  cummr  »  sax  yiUNcisoo  to  c^axos  reia  to  ccnux 

TSB  COST  or  tm  SSmiAUCh  CS^  copies  of  CERTAIM  rxseilMBtffS* 

bs  It  orclalitod  by  t}*  Psopls  of  ttm  wity  a  4  County 
of  SsQ  Pwneisco,  es  follows  t 

Ssctlon  1.     Ths  Director  of  Public  li«A  th  of  UiS  City 
snd  County  of  Ssn  I'lpsnslsce  Is  hereby  suthorlssd  to  c'  stm 
ths  following  fsss  to  dsfray  ths  cost  of  Issusnos  of  th« 
following  Hsutlonsd  doeuncnts  snd  sny  person  rsqusstlM 
said  dosuBsnts  shall  pay  ths  fsss  herein  specif led*  towltt 

1.     Abstract  or  ..rief  statsoent  of  Medical  History 

or  data  for  insuranos  op  legal  purposes vl.OO 

(^>ut  not  less  than  SOs  per  folio). 

8.     Proof  of  I>ofttli  for  Insurance    )urpoece   Jl.OO" 

I  have  reviewed  the  literature  which  you  iisve  forwarded  ta  as 
and  it  is  noted  that  the  potphlet  is  prefacecl  as  follows* 

"At  tta«  1946  s  eelal  ssaslon  of  ths  Uglslaturs 
txmf  w^  addsd  to  tliS  UnaRployiasnt  Xnsuranse  Ast 
Artlele  10,  Mshldi  establisl^es  a  systsn  of  Urtetiployr.ont 
Caapensatloi;  disability  :>eaeflt«  witliln  the  unrnt-nh-v 
laant  laaaraoae  Svster.>»  '—^ 

The  broeliure  wliici;  !«     iven  to  California  SMployees  is  entitled 
"lacts  About  disability   Insurance." 

The  dlaabUity  claim  fona  has  ens  pa^iis  of  instructlona,     *»iyi»vrt». 
out  thU  page  the  tents  "Disability  Insurs  of  its"  and  "OosKnloir. 

»snt  Irxsuranee  fiensfits"  and  "California  i  z  aent  Xnsuranse  Ast" 

m  used.     The  follow-up  form  is  sntltled  "Contiuusd  ClAa  for 
i>isabllity  Insuranse." 

There  apipears  no  dou  t  tljat  tno  fonss  wi:dch  are  reoulred  to  i« 
soKpleted  by  your  departnent  eoTor  requests  for  Instapanss. 

In  view  of  the  fact  tiat  Ctrdlnanes  Ho.  8169  provldsa  for  a  fee 
iftisnever  an  "Abstract  or  .  rlef  Statsasnt  of  Medisal  *.lstory  <w  data 

!"'"nait  "*  1*6^  purposes"   is  requeated,   tba  Director  of  ^Stie 
Kealtli  is  aittliflrlssd  to  oaks  a  ciiargs  for  s  eii  InformaUon. 

/    t     ^2^  f^*  ^'^^•^*»*'^  adwissd  that  a  f se  oir  *»•  •hargad  under  both 
(a J  and  lb)  of  the  queries  prepaiindsd  In  your  ccBnutaeatlon. 

-      r.       .         ^  Hespactfully  stdaaittaA 

To  I  Director  of  iiealth. 
ee  -  Hunms  A«  tareoksr. 

CIT3f  ATTJRaBXm 


>1L 


> 


17  20,  1947 


anBjRGTt    mrnm  op  tssb  (V  pavcb  or  ram  Awai  on  cr 

pATAOB  er  FOOi  Am  umm.  ssavf  use  ^if  PAL/iOi 

or   ^'TWS  AfflPS  FOR  /  'IRAL  PATH 

"'^ntlCRMni 

You  hav«  mids  th«  following  r«qu«8t  fop  ts$  oplnloni 

"It  will  be  apprveietaa  If  yoa  will  ftdvlM  this  office 
*t  nmr  Mirlioat  ootxvwiianoo  on  the  lolloaring  luatter* 
p«pt«liiing  to  th«  PAlRea  of  Kln«  Artsx 


"(a)     C«n  th»  Palae«  of  Finft  Arta  b«  uMd  »•  a  pawnant 
looatloa  for  a  Jity  and  Couutoy  of  San  Fnmoiaoo  A^rioultuiml 
Fair  aufah  aa  an  axpandad  ^^an  i'ranoiaae  /Ixnmr  Show?     (s*F* 
Cliartar  S«o«  41  ancl  3tate  Agricultural  Coda,  Div.  1,  Ch« 
») 

"(b)     What  la  tha  pvaaanfe  atetua  of  tha  titla  to  tlM  aubjaat 
land  and  tvaildine*  particularly  aa  to  tha  Uhitad  8ta%«« 
Linaiiiaiil   uaa  and  oooupaaoy  of  sana  now  cr  at  aoaM  ftitur* 
tlMT 

"A  oop7  of  Reaolution  No.  6366  adop%«d  by  tha  Hoard  of 
l«p«rvia«ra  on  ittiroh  i:^,  1947,  and  approved  hy  tfaa  Maror 

«i  March  25^  1947,  ralatlva  to  tha  above  subject  la  atta<Aied 
horato. 

0  p  I  ji  i  0  2J 

Anaverlog  (b)  above  first,  the  tlule  to  this  particular  0.98 
aaraa  af  land  «aa  orielmlly  held  by  the  United  rt&tea*  it  «aa  deeded 
to  tbi  City  and  Ocwnty  of  Saa  Prarxoiaco  on  JXane  9,  1987,  purauant  to 
aa  Aat  of  Oongreaa  of  uaroli  3,  1926  (45  rtats.  at  larc^e  P*  1129 )•  Ti 
land  was  ji;ran€ed  for  eduoatioaal.  art,  ajqtoaition  and  park  pwrpoaaa. 
The  following  reaarvation  waa  aiade: 


The 


"providod,  however,  thi:t  in  the  event  of  war  or  any 
•MMv  sFwat  national  aaerganey,  %tm  iftilted  rtates  si 
Imve  the  right,  wtilch  It  hereby  reserves,  to  take  ex- 


•MMv  sFwat  national  aaerganey,  %tm  iftilted  rtates  shall 
Imve  the  right,  wtilch  It  hereby  reserves,  to  take  ex- 
clusive poaaeasion  of  said  land  and  all  LsprovasMUls  tsereon. 


Without  tXm   payment  of  any  oo«ponoation  t>«refor,  and  to 
hold,  oooapy  and  \iae  the  eeme  durinr.  the  cuntiaiaaoe  of 
suah  war  or  crjen.onoy;" 

Thaa,  while  the  city  is  the  owner  In  fee  for  certain  imrpoaes, 
the  Oovemont  of  tha  Uhited  ^tatea  \^9M   reserved  to  itself  a  rigbfe  of 


u««v  and  exolusiv«  possasaicm  during  war  or  other  ^iHiat  national 
•■•rgaiiey*  XT  auoh  oandltlona  ocMur,  and  th«  tftiltad  Stataa  antara 
iHfeo  poaaaaalon  of  tha  lunA  imd  Ixaprormt^tAu,   the  title  ox"  the  city 
and  County  la  not  tbareby  dafaatad^  but  ita  rig^   to  banaflolal 
anjojfmant  is  suaponded  durlnt^^  snoh  ooou,)ancj» 

Purstumt  to  thla  roser^^ati on«  the  united  Stataa  Anay  antvrac 
Into  poaseaaioo  or  tlie  Palaoa  of  Fine  Arte  during  Anguat  1941  and  ro* 
aaina  in  oor.trol  now.  The  Beoretary  of  tha  Park  Oonttiaalon  haa  not 
raoalvad  any  indication  Vi.en  tha  Army  viU  taieata  tha  pranlaea* 

No  pradletlon  can  be  made  aa  to  the  future  uae  of  thia  property 
by  the  Uhited  states  exoopt  to  obaerve  th&t  the  right  to  assert  poaaeasion 
a^aln  can  coB»e  into  exiatoiMso  upon  the  occurrence  of  the  oondltiona 
noted* 

The  next  inqulz^  relates  to  the  proposeO  use  of  thla  land  aa  a 
City  and  County  Kalr  or  ojqpanded  flower  show*  inara  aoaaia  ta  be  nothlag 
Inaanalatanfc  between  such  xxaeu   find  t^i*  purpoaea  for  ahloh  tha  land  waa 
granted  by  Conttraaa* 

Evan  thou*-^  tha  teiua  or  the  en^nt  eukj  not  be  violated^  doid>t 
exlata  aa  to  tha  power  of  the  Park  CoBsalaslon  to  auti.orliie  such  uae 
of  land  iu3der  Ita  control* 

Charter  >'>ectlon  41  providoa  na  followat 

'*The  oosaftlaalonara  tfaall  tuive  the  caBQ>lete  and  exolusl^a 
control,  aaBagananlf  and  dlraotlon  of  the  paxlca,  aquarea^ 
avenuaa,  grounda  and  recitation  owitera,  now  or  hereafter 
plaoad  UTKler  cliar  e  of  the  oooailaalon,  Ineludlng  exolualTO 
right  to  erect  and  to  superintend  tho  erection  of  bixildinea 
and  atructures  thereon,  except  aa  in  thia  charter  otherwlaa 
provided* 

"^'he  conolasl  (»)ers  shall  not  leaae  any  part  of  the  landa 
under  Ita  control  nor  penait  the  building  or  Malnteaanoe 
or  uae  o  imy  triicture  on  any  part,  aquare.  araona  or  grouxid, 
except  for  recreation  purpoaea,  and  each  letting  ar  pamlt 
ahall  be  subject  to  the  approval  of  the  board  of  anparflaara 
by  ordlnanoa  •  •  •" 

Thia  requires  the  ooaadLaaloa  to  lislt  the  iiaa  by  othare  of  landa 
or  bu'.ldlnga  under  ita  control  to  recreation  purpoaee*  v-hether  the 
aaopa  of  auch  oui^posee  can  be  stretched  to  include  the  propoaed  uae  aa 
a  fair  conducted  by  tha  Aiprleultural  riatriot  la  la  open  to  doubt*  Thera 
are  no  casee  tt-u^t  raaolve  thla  dotibt,  so  that  to  obtain  a  definite  an* 
awar.  Judicial  acjudlcatlon  would  be  reqxilred* 

However,  thla  problen  nay  be  obvlatad  andar  the  part  loo  lar  facte 

of  this  oaae  ir  the  i'<rk  Ooouoiaalon  itaelf  ahould  aanduat  the  oonf 


riowor  ahovr*  An  •xhlbition  of  this  nature  «oul4  a|>p«t.r  to  b« 
within  tlQA  authority  or  this  niwii— ion  and  auo)i  an  arran  acsent 
a»0aM   ponnisaible  by  the  twevm   of  Asvloaltuval  Codo  v'«otlon  &7« 

ftooiMOtrully  aubnittodp 


cKY  ATaoRjonr 


tot  Park  Covaission 


HIT  81»   10^ 


BUBJBOTi      ZOVINO  vftDINiUfaB,  TXOS  OT.  T  >  i'KOPBRTY 

BY  THE  CITY  AUT  COt,  ,.  .      .    aAX  PR^iiCISCO 


Z  •■  In  r«e«lpt  of  your  request  of  an  opinion  as  follovsi 

"The  City  Plenninf;  Caunission  Yab  been  nakeA  whether 
a  city  departi— Hit  or  a  aity  oonadLaaion  oaning  land 
witldji  the  oity  and  oo\mty  of  san  i^^ranoiaoo  ean  ohaaga 
tte  uaa  olaaalfieatioa  without  applylnr.  for  a  son*  ehanf;a 
thraugh  the  city  Planning  Coamiaslon. 

"In  order  that  you  iwiy  hara  a  clear  Idea  of  tha  prebliBy 
I  will  pXv  you  the  partieular  eaaea  involved! 

"(1)     The  Public  iJtilitiee  Cortniaalon  owna  property  on 
the  north  aide  of  oo^ui  a  venue  ^  between  Plj^mouth  and 
Phelan*     The  property  la  atmea  first  reaidential.     it 
la  aaamed  that  the  iftilitiee  Gonmiasion  jMPopoaea  to 
build  a  bua  i^Rrage  and  tenainal*    Thia  uae  veiOd  be  lighft 
induatrial  and  thua  neeesaitate  a  sone  ehanfief 

"(2)     '£Ta»  Depariseent  of  Piibl'e  Worka  owns  property  on 
the  eaat  line  of  10th  Avenue  ^  between  Santiago  and 
Riv«r«i  stipeeta*     The  property  la  soned  aeoond  reslAen* 
tial«     She  uae  la  a  atroet  olaanln^;  unit  and  atreet  re- 
pair ahop*     This  vould  be  a  light  industrial  uae  aad 
neeeeaitate  a  sone  ehim^«- 

"The  City  Planning  CoMMiaaion  appreciates  your  oooperatieA 
in  thia  natter." 

O  ?  1  I  I  O  1 

TLe  question  raised  in  your  request  is  whether  a  samioipal  cor- 
poratiom  ia  bound  by  the  proviaionn  of  ita  aoning  ovdinanoe  in  the 

uae  of  Its  property. 

The  general  rule  is  t^iAt  in  the  Interpretatian  of  a  leeislatlve 

enaoteent  a  ennleipal  corporation  ia  not  bound  by  general  words  lisdtiag 
the  rl gilts  and  interests  of  its  citisene  unless  the  wmleipal  oorparatlon 

is  included  within  he  limitation  ej^^^s^ly  or  by  neeeeaary  iaq>liea- 
tlon* 

C.  J»  Kubach  Co»  v»  MoCuire, 

^  iOfl  (;al.  All 

Tha  JUISA  ^^'^^p  aupra,  lield  ttiat  the  proviaions  of  the  Clmrter 
of  the  Cityer  Los  Angeles  prohibiting  the  erection  or  a  building  or 
atruoture  of  a  height  exceeding  160  feet  was  not  iitwided  to  restrict 


th»  City  of  tiOS  Azig«l»s  In  th«  eonatruotion  of  Its  public  balldine>« 
The  court  thsi*«  stated  at  page  817  s 

"It  is  tho  oontontion  of  r«spond«Bt  that  the  said 
obATter  pro  I  si  on  is  apnf^Xioabls  alik*  to  the*  city  in 
ths  const rueti on  of  its  publle  buildings  as  to  t\ym  in- 
liabitants  of  said  city  in  private  •ntcrprisos.     It  Is 
ths  contention  of  ths  petitionav  th£t  the  city  is  not 
bound  unles.M  the  language  of  tha  llaitatlon  is  clear 
and  oaslstakable,  ta  tha  effect  that  the  city  itself 
8hi«2d  be  so  beuad^  aad  thfct  sueh  langiiaga  doaa  not  here 


*^m  are  or  the  opinion  thtuc  tha  o«mtention  of  the  petitioDev 
should  be  suntaine^.     ^rnder  the  constitution  the  charter 
of  tha  city  la  not  only  tha  organic  law  of  tha  city  bufe 
it  is  also  a  law  of  the  state  within  the  constitutional 
liaiitations   (i-ac  parte  i>r>aa^.   120  Cal«  306^  5i»0  A^   ^ao* 
715/j  rait  on  v#   Tielande.  lite  Cal,  A)o.  4fa,  487  /Tfe6  Pae. 
i>y  J   Stern  v»   .:i^^  ^-ourioiX  oi   ^r^rcley.  i.'6  Cal.  App,  686 
eSe  /145  ^ac.  167/ •     V)elng  an  enactasnt  in  the  eaDareiaa 
of  tue  lav-mak  iif;  power  of  tha  state  it  Is  aubjeot  to 
tha  rocofnieed  rules  of  statutary  aooatruction*     Xn  tfaa 
inta>i>rotiition  of  a  legislative  anaotxnont  It  is  the  general 
rale  that  the  state  and  its  afenoles  are  not  bmnd  by  gen- 
eral words  lisiiting  tha  ri(^s  and  interests  of  itn  citizens 
unless  twMtk  poblio  authorities  be  inoludad  within  tlta  limi- 
\.ation  axp«aafll>'  or  by  necessary  Implication*     ( Mcrin 
%tmX  Water  Kist,  v.   Jherai^  180  Cal.  754  /207  Pae.  261/ 1 
£01^10   ■  3-«^c«   Ty,   Co,.   1G7  CaT.   302  /19  A.   L. 


-__.,.       .     _     -  ^       __-    U  R. 

4«z>  z<g  Pao.  57/t  Marrhofer  v»  iJomrA  of  Bduoatton.  89  Gal* 
no  /23  An*  flt.'pep.  4oi.  gg  Pac.  646/ 1  y^Til  ttaicerv.  CaaB^T 
of  qgolvwna.  ©6  Cal.  100  /SO  Pae.  idW.T     ^e  rules  laU 


^__^_^_    ©6  cal.  100  /SO  Pae.  IW/, 
Cvwn  in  the  Torcj^oinc  oases  would  secsi  to  apply  to  the  city 
in  its  prosaat  sltttationi^  and  to  justify  the  conclusion  that 
It  was  not  intended  that  tha  city  should  be  so  reatriatad  in 
tto  construction  of  Ita  public  buildings.     This  conaluaion 
1'  fortified  by  the  showln  ,  also  made  by  tha  petition  heraln^ 
that  since  tha  adoption  oi'  said  charter  provision  a  pablie 
library  building  and  a  new  hall  of  Justiaa^  both  la  axaaaa 
of  160  feet  In  beiehtf  have  been  oons trusted  v.ithin  said  dis- 
trict without  objeetion*     vih'le  neither  the  overwhalsdnK 
veia  in  favor  u.    a  mtw  cit>  )a11  ui   this  particular  helr^ht 
anft  design  at  the  location  nentlonad,  nor  the  oonstruction 
of  uthi<tr  public  l/uilc.inf,8  within  saic>  district  in  excess  of 
the  general  charter  llaitatlon^  la  eoaalualva  aa  to  the  scope 
of  said  proviaion,  neverthaleaa  thoaa  facts  shed  sooa  light 
on  tha  question  as  to  vhathar  it  waa  intended  by  tha  paapla 
of  the  city  aii<  o  l0t.i8lature  in  a^optiiig  and  apto'avinc 

the  charter  pi  .  that  the  city  Itself  s^ eold  be  eubjeat 

to  tha  heij^  lixoitution  prescribed  in  said  section  9.     He 
tiJlnk  ttaara  la  not  In  that  aaction  suah  a  alaar  and  defini  e 
aaqpreaslon  of  the  intention  so  to  llsxit  the  city  in  the  coii- 


•truotion  of  it*  publio  bulldinc;8  aa  would  rnmoirm  th» 
provlalon  from  ttm  operation  of  tho  ,  oiwml  rolo  eon- 
ionOad  for  by  the  petitioner." 

While  the  quest loa  of  whether  a  aunieipal  corporation  Is  boontf 
by  the  provisions  of  ita  aoning  ordinanw  wtiere  It  is  operatii^ 
la  a  proprietary  oanacitr  taaa  not  been  spool  fioally  passed  upon  hj 
the  California  ooiurts,  there  is  a  dietun  ia  the  ease  of  «Tinr  Slepe 
Ba|fr  Co..  y.  City  of  Pasadena.  1  Cal.  (2)  87,  to  the  efSoTthal** 
WNPe  a  Munioijjai  corporation  is  opevating  ia  a  proprietary  oapaelty 
it  is  not  bounc  by  tho  provisions  of  Its  sonlng  ordinance.  The  court 
stated  In  the  snmny  i^lope  water  Co..  caso  at  page  98 1 


swphssiaes  the  faet  tlMit  the  city  is  alee 
en0se«d  ia  the  water  busineea  and  owns  and  operates 
wells  and  pmt^   in  the  restrloted  area  ia  other  portions 
of  the  city.  Ii^nt  of  these  wells  antedated  the  soning 
ordinance,  but  even  as  to  the  new  wells  it  is  ({uite 
elear  that  the  city  is  not  bound  by  Its  sonlnf  ordlnanoe. 

tmJl   HItltaaaar  v.  i-acinc  haeotrlo  Co..  le-J^Oal.  SOB 
^  Pao.  39,  IB  A.  L>  V.  ASg/J" 


\J^ 


The  diotuB  Is  st;a>8tantiated  by  the  distinotiun  drawn  by  the 
California  coux^s  in  other  oases  between  the  proprietary  aetlvitiea 
engaged  in  by  a  munloipal  eorp<wati(m  wliioh  are  for  pabllo  purpoeee^ 
eueh  as  the  operation  of  public  utilities,  and  other  pareprietai*j  ao- 
tivitiea  which  are  aot  for  public  purposes.  See  Maria  Oily  e»e*«  Co.. 
v.  Sauaallto.  49  Cal.  App.  78.  The  court  there  atated,  la  deaylag 
a  rehearing,  at  page  85 t 

**A  city  Is  never  otiier  than  a  publio  corporation. 
whether  exerolsinr;  Its  governmental  powers  or  other 
pwiers,  in  the  operation  of  xnatolic  utilities,  or  acting 
in  the  quiescent  ntate  of  a  property  owner.  The  fsot 
that  It  Is  a  publio  oorporatioa  doee  not  detexaine  the 
qoestion  whether  or  not  Its  property  is  subject  to  exe* 
•ation.  The  true  rule  Is  that  the  property  which  it 
holds  for  ths  p^urpoBe  of  exeroieing  its  govemawital 
powers  or  for  the  purpose  of  exercising  Its  eons tl tut lonal 
power  to  operate  waterwoxics  to  sitpply  its  inhabitants  with 
water  or  other  lllce  public  purposes  Is  not  subj  et  to 
eoceoution,  the  reason  beln^;  that  to  aubjoct  It  to  sale 
wottld  interfere  with  the  exerelee  by  t};e  ol  ty  of  s  ne  of 
the  powers  for  which  it  was  organised,  oa  the  other  haaA^ 
property  whioh  It  holde  nsrely  aa  a  pr^rietor,  devotii^ 
It  to  no  use  of  a  public  character,  a  ch  as  lands  acquirod 
or  held  for  other  tlJBja   jiubllo  purposes  and  not  In  trust 
Toy  publio  use.  i^re  subject  to  execution  ualesa  sodm  sta* 
tltkovy  or  cunstltutional  provision  forbids  it." 


1  am  of   th«  opinion  lilwrofor*  that  tli»  Eon'.^p  laws  of  a 
mmieipal  oorpovatlon  mxm   not  applloftblo  to  property  ownod  by  tht 
amnioipal  corporation  in  its  proprietary  oapaeity  whioh  is  dsvotod 
to  a  publio  uso  unless  the  municipal  corporation  is  inoluAed  itf.  thin 
the  provisions  of  the  sonlnc  oi-dinaneo  expressly  or  by  neeesssry 
iaplioation*  An  •jnunination  of  the  senlng  ordinanee  of  the  city  aofA 
County  of  ">«n  r^rancisoo  ro^'eals  no  provisions  iaakin(;  it  applioable 
to  the  Jlty  feotd  Gouncj  of  San  I'ranoiaoo  either  expressly  or  by  neo- 
eesary  in^lleation* 

m  specif! o  answer  to  the  %ve  eeees  set  forth  in  ye«tr  requeett 

The  property  untier  the  Jurisdiction  of  the  Lepartzaent  of  Public 
Works  whioh  is  inteiided  to  be  vised  as  a  street  cleaning  unit  and  street 
rejMdr  shop  will  definitely  be  used  for  a  c^ovenasntal  pxurpose*  There- 
iore«  the  Jlty  and  ounty  of  San  Frauclsoo  in  the  use  of  the  aforesaid 
propMPty  for  the  govenmentsl  purpose  would  not  be  bound  by  the  pre- 
visions  of  its  Bcming  orcinanoe* 

The  property  under  the  Juxdsdlction  of  the  Publie  Utiliti«»e 
CoaasLlssian  stiich  Is  intended  to  be  used  as  a  bua  gara^.o  and  terminal 
will  be  used  in  a  proprietary  oapb^city  but  for  a  public  purpose*  I 
im   of  the  opinion  th  t  in  the  latter  o&se  because  of  the  fact  that  the 
property  will  be  used  for  a  piiblic  purpose  by  the  Oity  and  County  of 
San  rraneisoo  that  the  City  and  wuunty  of  r>an  Franoiseo  is  not  bound 
by  ttM  pirovisions  of  its  sonitMc;  ordinance* 


Of  eouree,  an  aavateettt  to  the  senlng  orAloHM*  •xpvtsaly  sMlclng 
the  soning  ordinanee  applioable  to  the  .:ity  aoA  Co«uity  of  San  iran- 
oleee  would  ohange  the  entire  situation* 

fiespeotfully  subsd-tted^ 


ciTT  jsTononr 


Tot  City  Planning  Cosmisslon 
LSM 


For  added  authority  see 
City  Attorney's   Opinions  No.   490 
September,   5,931  and  No,   634,   De- 
cember 5.   1932* 


00" 


^Uh- 


nv  82,  1947. 

SUBJKTt  Meaning  of  "ATerAflt  FinAi  c oiap«nsatlon** 
undar  3«otlon  166*8  of  tho  Charter* 

Oontltatni 

This  will  acknowlodgo  recolpt  of  your  r»o«nt  roquaat  for 
an  opinion  aa  follows t 


*A  question  !ias  arlaan  about  tha  oaloulatlon 
tinisy  ehartar  aaotlon  165.2  of  *aTer&ga  final  oouipan- 
s&tion<   of  nMHta)«ra  who  roaaln  In  aarvlca  aftar  coMr>lat-> 
lag  2S6  years  of  serrlce.  In  the  ai;^;regatey  subsequent 
to  June  30,  1M7,   or  mho  will  liave  ooi^tpleted  a  greater 
mariber  of  years  of  servloe  prior  to  Jxily  1,  1047  •     You 
advised  us  under  date  of  Vebruary  4,  1947  and  ^prll  2S« 
1947,   tliat  not  nore  than  56  years  of  service  oovild  be 
used  In  oaleulatlng  benefits  If  the  eoaijletlon  of  that 
maribep  was  after  June  30,  1947,  and  that  all  of  the 
aerrloe  credited  to  an  Individual,   ahould  be  \iaed  In 
oaleulatlng  benefits  If  the  service  was  eomoleted 
prior  to  July  1,   1947* 

"The  question  now  Is  x^lsed  as  to  idiether  the 
*  aver  AC*  final  con^iensatlon*    shall  be  based  on  eonpen- 
satlon  earned  only  dxtrlng  years  of  seinrlce  whioh  aire  to 
be  used  In  calculating  the  retlreisent  allowance,  and  for 
which  the  menber  contributes,  or  idiethsr  we  shall  base 
It  also  on  eont>enaatlon  earned  In  aerrlee  rendered  subse« 
quent  to  the  oomaletlon  of  the  vrnxliam.  to  be  used  In 
calculating  tlM  benefit. 

"lor  example,   the   'average  final  eomoenaatlon* 
■Ight  be  1^300,00  r>er  month  on  t:^  baals  of  the  highest 
five  consecutive  yeara  of  servloe  used  In  calculating 
the  benefit,  and  ^360*00  for  another  oerlod  of  een— eu- 
tive  five  years  during  all  or  part  of  iriiloh  ths  — fcsr 
raaedned  In  the  eerviee  after  completing  lavlisna  yeax>s 
of  servloe  to  be  ueed*     T'he  qtiestlon  a  t  lasus  Is  whether 
the  averai;e  final  coranenaatlon  of  ;i^^&00«00  oust  be  used 
or  whether  the  $350.00  znay  be  used  as  a  basis  for  the 
retireoent  allowance. 

"You  are  requested  to  give  the  '^etlrenient  '>oax*d 
your  opinion  In  the  natter." 


#s. 


0  If  IV  I  9M 


Th«  phratti  "•▼•rag*  final  ooupansation"  !■  d^fln^d  In 
Section  166.8   (A)  ol   th«  charter  as  follows t 

"•Av^rags  final  oonpaiuiation*   siiall  (Man  th« 
avar^g*  monthly  ooz^pansatlwi  ifarnad  by  a  tasab^r  diurlng 
amy  flv«  ccns«eutlT^  y«ars  of  or«dit«o  ••rvle^  in  th» 
r^tir^EMnt  •ystsm  in  which  his  av«raga  final  oomp^n- 
•ation  is   tba  high««t*   •xcludin£i  that  part  of  such  V" 
mnaration  which  ^xo^^ds  .^500.00  p^r  month,   unless  th« 
boftrd  of  •up«rvisors  shall  otherwiss  provids  by  ordi* 
nano^  •n^ctad  by  thr*o*  fourths  vot«  of  all  si«ad>ers 
of  tha  bOAjrd*** 

It  is  to  ba  notsd  that  this  dsfinition  rafors  to  tha  "araraga 
■onthly  compansation  aarrved  by  a  raaoibar  during  any  fiva  oonaacutlva 

nara  of  cradltfd  sarvioa  in  tha.  ratiraiaant  ays  tarn  in  which  hia  aTsraca 
nal  coiKpinimloH  ii  iim  lii^hiBti  .  .  ."^ " 

This  definition  of  tha  phrasa  ''averaga  final  oo«\panaatlon", 
aa  appaars  in  tha  chartar  itaalf ,  and  llmitad  aa  it  la  to  any  fiva 
oonaaoutiva  yaara  of  oradltad  aar-yloa  in  tha  ratirantsnt  systam  - 
rafara  ai  .f>lT  and  elaarly  Just  to  tiiosa  years  whan  tha  aarvloa  la 
oraditad  in  tha  ratiraassnt  systam  and  nona  othar« 

Undar  tha  illustration  aat  forth  in  your  raquast^   ths  "avaraga 
final  compaaaation'*  would  ba  o&lculatad  upon  tiM  basis   of  a  salary 
of  v^OO.OO  p9r  nonth  baaad  upon  tha  hic;hast  five  cotisaoutiya  yaara 
of  aanrloa  uaad  in  oaloulatin^j  ratirataant  banafita.     Tha  "ayaraga 
final  Ofxapanaation*  would  not  ba  oalculatad  upon  tha  baa  is   of  1350.00 
p%r  month,  whera  tha  f iva  yaar  period  used  in  arriving  at  this   sum 
waa  wholly  or  iswrtly  mada  up  of  tiaM  while  the  member  remained  in 
titm  city  aarvloa  after  having  coomletad  tha  aaximua  niuft>ar  of  years 
of  aarviaa  uaad  in  oaloulatin^^  retirement  benef  ita* 

Yott  ara  thus  advised  la  eonneotioa  with  your  inquix^  aa 
presented. 

Respectfully  submitted. 


CITT  ATTORKBT 
Tot  Retirement  hoard 


<^  /  h^ 


Miij  t6«   1947 


SVBJECTt      L&OALITY  OP  BILL  HO.   4086  -   LICSISIM   OPBRATIOI  OF 
COIDSRCIAL   VEUICUU 

D«ftr  Slr«: 

Your  7«qa*«t  for  %n   opinion  la  ••  follovti 

"I  havo  b««n  dir«et«d  by  th«  Board  of  Suporrlaora 
to  raquaat  an  opinion  froB  you  rogftrdlng  tho  lagallty  of 
Bill  So*  4086,  a»andine  nroTlaiona  of  Municipal  Codo 
rolatlag  to  lloonalng  of  Tahiolaa  uaod  for  eoaaioralal 
purpoaoa* 

"Thla  Bwttor  waa  on  tha  Calandar  of  tha  Board  for 
It  a  moating  of  ^^aj  12,  ond  «es  ut  ovar  until  tha  waat* 
Ing  of  vay  £6,  1947,  by  which  tlma  it  la  antlelpatad 
your  oplnloa  will  ba  roealvad  by  tha  Board  of  ^uparrlaora*" 

0  P  I  W  I  0  I 

Tha  languARO  of  tha  (Ufdinanoa  tmdar  ennaldoratlon  olaarly  aaA 
unaqulToeally  olacaa  a  lioansa  tax  on  tha  oparo 1 1 on  of  aoaoMrolml 
▼ahlolaa  dascrlbad  thoreln  aa  alatlngulshad  froa  a  lioanso  tax  •• 
owoarghlp, 

A  lloenaa  tax  banad  on  ownarnhlp  la  Inralld  and  unconstitutional* 
(Coolay  on  Taxation.  4th  Kd.,  Sac.  1676,  r>.  5889;  Flynn  ▼.  CjtT  and 
rounty  of  San  T rtnolaea*  18  Cal*  (£)  810)* 

Tha  proposed  ordinance  ia  a  ror>ar  rep-ulstlon  of  tha  asa  of 
ths  atraata  and  as  such  la  valid  and  constitutional,  '^•m   City  q^ 
"hlcaro  v.  Aaarloan  TJla.  stc,  118  ».  E.  7S0|  Ex  i'arta  Ksaalar. 
146  Fac.  US:  Cooley  on  taxation.  4th  Ed.,  Sec,  1680,  pp.  3586  and  S«78, 

In  arriving  at  thla  opinion  conrideratlon  haa  been  given  to  the 
laat  paragraph  of  eotlon  84  of  the  Charter.   I  do  not  feel  that 
the  laat  para]p*aph  of  the  section  applies  fo^  the  reason  that  tha 
ordlnanea  in  queation  re>^ulates  the  use  of  the  streets  and  aa  suoh 
is  a  valid  exarcisa  of  the  police  '^<m9T* 

Respectfully  subaltted^ 


CITY  ATTORIEY 
T«i  Board  of  Suparrlsora 
CMi 


^UL 


WKf  ST.   1947 
SmUlCTt     DXSrOSITZOI  of   funds  of  DBCBDEIT  deposited  VXTI  COVITT 

TBBAsmn  FOK  comr  okdbi 

D«ar  sin 

W«  hAT«  your  r«qu«8t  for  ftn  opinion  ••  follovat 

"Enolosod  1b  a  eopy  of  tho  eourt'*    *Ordor  Attthorlslag 
Kzoeutor  to  Juopoait  (undo  with  County  Troasuror*   in  tha 
■attar  of  tho  Estata  of  Man  J.   <ffon<lraa»   D«oa*>««d,    aifna4 
by  tha   ttoaorablo  T.   !•  Fltapatriok*   Judga  of  tha  Sa  >arior 
Court.     Enoloaad  alao  vaa  a  ehaok  on  tha   ^Aalla  T-argo  Bank 
and     ruat  Co.   la  tha  anount   of  V77.86,    oayabla  to   fhoa*   K, 
iloCarthy»  Troaauror  of  tho  City  and  County  of  tan  Franeli^eo. 

"Would  you  olaaaa  advisa  no   If  n^trauaat  to  tho   aald 
Ordor»   I  oan  roooivo   tha   aald  ohook  and  to  »taat  Fund  it 
ahould  go  to." 

0  P  i  M  I  0  1 

You  ara  advlaad  that  you  may  rooolvo  tho  aald  ohook  and  I  quota 
borowlth  Saetlon  1027  of  tha  Probata  Coda*  whloh  la  8alf*axplanatory» 
aa  to  what  dlaposltlon  you  ahould  mako  of  tho  nonay  rooalYad* 

•(Tlfcl  FCS  APPLICATI'-Nt   SCVICEl   DI.HTn  r-lT^-IOM  TO  STATEt 
PELIVIiRT  BT  PERSCIAL  RKPR-  .1  .MTATIVKj   7  I;-*K  TO  ^r.R  CUIIM.) 
Exacutora  or  adalnlatratorB,  nubllo  or  otharwlaa,  miat  apply 
for  dlatrlbutlMi  of  an  astata  at  tho  tlna  of  filing  a  final 
aooount.   Rotloo  of  auah  apolio'^tion  amat  bo  glToa  In  tho 
■aaBor  prorldod  in  Saetion  1200  of  tha  J^robata  ^^oda.   If  tho 
o««rt«  at  tho  tino  aat  for  tha  haarlng  of  tha  final  aoeoxint, 
or  auoh  tlMO  thoraaftar  to  whieh  tha  Buittar  nay  bo  aontlnuad, 
dooa  not  dlatrlbuto  tha  antlra  bnlanoa  of  tho  oatata  ramaln* 
In;^  for  distribution  to  knovn  hairs,  daTlfi«as  or  lepataaa 
antltlad  to  auecaad  thor«to.  It  auat  dlatrlbuta  to  tha  ^^tata 
of  California  that  portion  of  auoh  oatata  not  dlatrlbutod  to 
auoh  known  haira»  dovlaooa  or  logatooa. 

"  hanovar  it  appaare  that  tha  aatata  or  any  portion  tharaof 
la  to  bo  distributed  to  tha  stata  of  California  boeausa  thara 
^T*   no  knovn  heirs  or  that  tho  astata  or  "ny  oortlon  thar*of 
la  to  bo  dlatrlbutod  to  hairs,  cavlsaaa  or  leeataaa  whoaa  whara- 
abouta  aro  xu&known,  tha  axaeutor  or  administrator  srast  so  notify 
tho  Ftata  Controllar  In  wrltlnc;,  whloh  notloa  shsll  ba  aarTad 
parsonally  or  by  mail,  at  loaat  90  daya  bafora  tho  applieatlon 
for  diatrlbtitlon* 

"If  tho  oourt  diatrlbutaa  tha  astata  or  any  portion  tharaof 
to  tho  Stato  of  California,  and  tha  dlatrlbuting  olauaa  aontaina 


••• 

words  oth«x>vla«  eraatlng  a  trust  In  tmrmp   of  e«rt«ln  unkoova 
or  unid«ntlfl«d  porsona  an  •  olass,  tuoh  dl  stribution  •hall 
Yaat  In  tha  Stata  of  California  both  lagal  and  aquitabla  titla 
to  tha  property  ae  dlatribatadi  saTlni;,  howavar»  tha  rif^ht  of 
olaiaanta  to  appaar  and  elala  tha  astata  or  anj  portion  thara* 
of»  aa  in  thia  aaatlon  proTldad. 

"(UELIVEny  Bt  Pnscir  RIFRBSEMTATIVE.)   upon  tha  randitlMI 
of  a  daaraa  of  diatrlbutiont  any  aonay  distributad  to  tha  Stata 
of  California  and  not  hold  on  dapoalt  in  a  county  tr«a8ury  at 
tha  tima  tha  di a tri Nation  is  loada  by  the  court  shall  forthwith 
ba  dalivarad  to  tha  Stata  Traaaurar  by  tha  axaoutor  or  adninia- 
trator,  and  all  othar  paraonal  pro  '«rty  so  dlatrlbutad  shall 
forthwith  ba  dalivarad  to  tha  Stata  «^ontrollar  for  da>>onit  in 
tha  Stata  Traaaury. 

"A  cartifiad  aopy  of  tha  daoraa  of  distribution  and  of 
any  aourt  ordars  asaading  tha  sama  auat  ba  dalivared  to  tha 

Stata  Controller  oy  the  executor  or  ateinlatrator  at  tha  tloa 
of  oAklng  any  remit tanoa  in  eonnaetion  with  an  astata. 

"Ko  deposit  of  property  in  an  estate  shall  ba  aada  la  tha 
eounty treasury  by  an  executor  or  asfeiinlatrator,  :>uhUc  or  other- 
wise* if  tha  estate  hna  prevl'^usly  been  distributad  to  tha  Stata 
of  California  oursaant  to  this  ffsetlon,  but  such  aetata  ahall 
ba  tranamltted  forthwith  to  tha  3ta'.a  Treaaurar  or  Stata 
~otitiTollar  as  ^roTidad  in  thia  section. 

*(!Ti«,?f'=;'^J<s  m   ro4jH?y  TTiKArTT^FR,)  If  the  money  or  other 
paraonal  property  balon'?:ini;  to  an  aetata  has  been  deposited  in 
tha  county  trrasory  rior  to  the  date  of  dlatrlbutlon  to  tha 
State  of  California,  uoon  the  rendltiaa  of  the  deoree  of  die* 
tribution«  any  money  mo  distributed  shall  forthwith  ba  delivered 
to  tha  State  Treaaurar  by  the  county  treasurer,  and  sll  other 
personal  oronerty  «o  distributed  shall  forthwith  be  dellTared 
to  the  fftete  Hontrollar  for  depoait  in  the  State  treasury.  A 
aartifiad  copy  of  the  deoree  of  diatribution  end  of  any  court 
ordara  amending  the  saaaa.  shall  be  dellTered  to  the  State 
Controller  by  the  oounty  treasurer  at  tha  tisw  of  auikinc  sny 
raadttanoa  in  connection  with  an  eatate  aa  :>roTided  in  thia 
saotion. 

"('iK  r<'   vir.F,  rrjiis.)  The  property  so  distributed  shall 
ba  hald  by  the  Stata  Treaaurar  for  a  period  of  flTo  yeara  froai 
the  date  of  the  deerwA  vakinf  such  di8tri'>ation.  within  whioh 
tioM  any  par  eon  amy  ap  :>aar  in  tha  Superior  Court  for  the  County 
of  '^acraTRsnto  and  clalM  the  eatate  or  any  part  thereof.   Ri^hta 
of  non-re  si  f-ant  aliena  ahall  ba  goYarned  by  the  prowl  si  ona  of 
Section  1026  of  thia  coda.  Such  eo^ort  shall  hawe  full  and 
axelttRiwa  Juriadiction  to  datarmina  the  title  to  said  property 
and  all  clalas  thereto. 

"Any  peraoa  who  doea  not  appear  and  clala«  as  are  n  required. 
ehall  be  forawar  barred,  and  auch  property,  or  ao  natch  theraof 


••  li  not  olmlaMdf  ahall  ▼•■t  «bsGlut«lj  la  th«  Stat««* 


Tb«r«for«»  aa  regards  tha  irtonay  m«ntlon«d  In  y^wp   rvquast,  you 
ar«  to  aeeopt  it,   aubjoet  to  raealTing  a  notloa  of  tha  daoraa  of 
final  distribution,  when  you  vlll  forward  It  to  tha  Stata  Traaturar. 
Maanvhlla  you  abould  plaaa  it  in  a  spaoial  aatata  aocouat* 

Raapaatfully  aubad,ttad« 


CITY  ATTORlir 


Tot   Eon,  Thoa.  K.  McCarthy * 
TraasTurar 
City  and  County  of  San  Franelseo 


!#»•  Jr. 


3R] 


J\xnm  2,  1947, 


SUBJBCTi     I^f«et  on  Chi«f  Fnglrwr^   Fir*  1  •partMMit* 
of  Annual  oalarj  OvAlnAnwi* 


a«ntl«aMmi 

This  offl««  Is  In  V9ml;it   of  your  roquest  for  an  opinion^ 
follows  I 


"Ob  Kay  ^»  1947,  tha  Fioard  of  i^uparvlsors  paaaad 
for  first  raadlng  Tha  Axuxual  Salary  ordinanoa,  and  in 
Saotion  2.8  tharaofy  fixing  tha  Chargas  and  laduetions 
for  Kaintananoa  for  ths  Fiaeal  Yaar  1947-48* 

Inclxidad  in  thiM   Saetion  is  tha  r>roTision  for 
m  eharga  for  tha  'iasidanea  fumiahad  tim   *Chiaf  unginaar** 
Fira  Lapartaantt  at  $50*00  r>*r  aonth* 

This  action  on  tha  part  of  tha  Joard  of  Supar- 
▼isors  is  witho\it  praeadant,  as  far  as  daduetion  of  a 
rantal  eharga  for  tha  ( hief  of  ths  >'ira  laparteant  is  con- 
a«mad»  sand  it  is  diractly  opooaad  to  tlia  polioy  and  izi- 
tant  of  tha  fira  Coand.ssion9  which,  by  OuLrtar  r>roTisiona» 
is  ehargad  witht 

1*  Tha  appointtaant  of  a  Chiaf  of  i  apartoant* 

8*  o  praseriba  rulas  and  ragulations  for 
tha  conduct  of  tha  affaira  of  tha  i  ira 
r>apartaant* 

I  would,  thsrafora,  raapaetfully  raM'uast  yotir 
opinion  on  tha  lagality  of  tha  foregoing  action  of  the  I^oard 
of  Uuparriaora,  in  tha  light  of  tha  following  facts  t 

a*  Tha  ooaition  of  Chiaf  of  tha  Fira  lapartsMnt, 
by  Charter  dix^otion,  ia  exarapt  from  tha  proTiaions 
of  Inaction  151  or  i>action  151*3  of  tha  Charter* 

b*  Ths  dutiaa  of  tha  Chief  of  the  fira  l^epert- 
■ant,  as  prescribed  by  rule  of  t>)e  t  ire  Comission, 
include  tha  <roTiaion  that  lie  be  •chaz*ged  with  the 
special  duty  of  s\iper intending  tha  extinguiahnent 
of  fires*,  and  as  such  fires  utay  occur  at  all  hours^ 
day  or  night.  It  naturally  follows  that  ha  laust  be 
in  a  position  to  promptly  respond  to  all  fires,  and 
for  Ihat  ourpoaa  it  la  nscassvy  that  his  IWing 


foartora  b«  eonblnwd  with  his  off ieial  dapArtasntal 

e.     Tbm  *r««id«ne«*  for  #iioh  tho  r«nt*l  eharg* 
9t  #50*00  p«r  Month  is  oropo»«d,   !•  a  regular  fir*-» 
hou0«»  and  it  Includas  quartars  for  othar  firaaan* 
abo  aa  *ehlafs  oparatora*   ara  aaal^nad  for  duty 
tharain,  and  in  it  la  alao  houaad  tha  Chlaf*a  of- 
fialal  lira  l>apartnant  autoaobila^  lAiieh  ia  a  part 
of  tha  regular  aquipoant  of  tha  dapartnant* 

d«     Tha  Chlaf*a  oeoupaner  of  tha  official 
qoartara  at  #870  Buah  atraat  is  tharafora  nandatorj^ 
and  tha  i  ira  CaaBalaaion,   in  fixing  tha  salary  aaala 
for  hia  poaltion  for  subsnisaion  to  the  electorata 
at  tha  UasMral  t  lection  of  Horeatoar  S,  1946,  baaad 
ita  raeoB]i.iandatlon  up<m  tha  aaaxutption  that  ha  would 
continue  ita  rent-free  uaa." 

Thia  opinion  will  daal  only  with  tha  lagali^  of  including  in 
tte  Annirtil  salary  Ordinanaa  dadoetlona  a^aijiat  tha  ''Chief  tvnginaar    of 
tha  rira  :  epartsiant  for  tha  raaidanoa  ficmiataad  hia*     O^har  points  x^iaed 
in  your  re^uaat  for  an  opinion  can  ba  a«kda  tha  subjeet  of  a  further  re- 
quaat  if  ao  daaired. 

Tha  aalary  of  tha  Chief  Engineer,   Mz^  Lepartiaent,   la  fixed  by 
tha  Charter,  and  not  by  tha  Board  of  j;uparviaora.     (See  ->eotion  S6  of 
tha  Charter.) 

The  Board  of  .iuparriaora  )ias  :)Ower  to  fix  by  ordinanea  only 
thoaa  aalarlaa  not  fixed  by  tha  Charter*     (c>ae  »99«mA  para^praph  Section 
161  of  the  charUr.) 

It  f ollowa  therefore  that  if  tha  aalary  of  Vb»  Chief  t<nginaer  ia 
fixed  by  Chax»tar,   the  xioard  eamiot  add  to  or  da  treat  tharefront  for  to  do 
ao  would  permit  it  to  do  Indirectly  wlxat  it  lacka  tha  nower  to  do  direct- 
ly«  naoftely,  fix  liia  aalary. 

There  ia  a  oiore  cogent  reaaon,  tioaaTer,  lAsj  any  ahargea  or  da- 
teatlam  againat  tha  Chief  t-^ngineer  cannot  be   Inaludad  in  tha  Annual 
Salary  ordinanea,   «id  that  ia»   tha  language  of  the  ordinanaa.     I  quota 
froB  Section  2.di 


*Th»  ttonpMiaAtiona  f ixftd  herein  for  all  mKploj—m 
■■npaiiaationB  ar«  »ub>ot  to  tim  protLmlotm  of 
3«0tion  151  or  151  .S  of  tho  Charter,  •to." 

Sootlon  151  of  tho  Charter,  as  prsTloualy  pointed  out,  tpoeif- 
ieally  axanpts  fz»oa  Its  prorlaionc  eomia  xuiatloiui  flxad  by  tha  Charter* 

Tharofora,  daduetlona  or  ohargaa  ai;ainat  tha  Chiaf  Englnaar 
of  tha  {'Ira  LapartsMnt  cannot  ba  anft>odlad  In  t\\»  Annual  ^^alary  urdinanoa. 

BaapaatfuUy  aubaitted^ 


cm  ATTORnr 

Beard  of  Pira  Ciwaifiaionara 
CWk 


^Hi 


%p  IMT 

SUbXii.CTl      KLECTRICAI.  CONTRACTORS  -   MCMAXIKI  THSIOIOr. 

0«ntl«iMnt 

I  hav«  your  roqu«st  for  an  opinion  as  foIlowBi 

"Jaoob  Stadtner  applied  to  ti<a   t^partnsnt   of  hlaetrlcltj 
for  a  permit  to  do  work  at  1358   iarkat  Straat.     Tria  pa  rait 
«aa  rofuaad  on  Vom  t^roond  that   tha  appellant  doaa  not 
lAym  a  llcauaa  to  do  buslnaaa  aa  an  alectrloal  oontraetor 
In  San  Franelaoo*     Too  appellant  poaaaasaa  a   Iloanaa 
grantad  to  hln  by  t^  stata  of  Callforula  to  do  tba  typ* 
of  work  raquaatad.     ttl^t   la  tua  appellant 'a  atatuaf" 

_v  P  J  N  I  0  I 

On  Auguat  2^   1946^   In  ay  oplnl<m  of  tliat  data,    I  advlaad  tha 
Chief  iULalnlatratl^a    jfflcar  that  he  auoulu  continue   to  follow  tba 
provialona   of  tha  isilaotrieal  Coda  re^^iardlns  tha  licensing  of  alectrieal 
contraetora*     Thla  opinion  waa  baaad  upon  tha  premiaa  that  tha  caaa  or 

Uorwith  ▼,   City  of  Fre»no»  74  Cal.i«pp.(2d)  443, 

which  eoTorad  tha  pointa  of  law  in  question  aad  not  baan  diapoaad  of 
on  tha  caarita  and  tha   judgaant  lAa  not  ilnal* 

Sinea  writing  thia  opinion^   the  law  on  theaa  pointa  haa  baan 
definitely  aettled  and  tha  judgnant  of  the  Court  in  tha  abOf^a  entitled 
caaa  has  now  become  final.     Ths  pertinent  portion  of  tha  opinion 
applioable  to  the  oaae  referred  to  in  your  request  ia  aa  follows i 

"Aa  tiis  licensing::  of  contractors  throu^jhout  tha  State  is  a 
■attar  of     eneral  and  atete->wide  eoucern  we  must  eonoluda 
that   it   is  not  a  awniclpal  alfair   that  concarna   only  tha 
inhabitants  of  a  chartered  city  and  which  is  subject  to 
loeal  regulation  such  aa   that  attanqpted  to  be   iaipoaad  by 
tha  city  of  Freano** 

Thsrefora,   you  are  advlaad  that  aince  tha  applicant  poaaaaaas  a 

State  Iloanaa  t^raritad  to  him  by  tha  State  of  CalifornU,  under  ttM 

Borwith  case  cited  above  iia  U  entitled  to  iiave  a  penait  iaauad  t« 
hia  to  pwrfora  tha  work  prescribed* 

Respectfully  subaitted. 


CITY  ATTGRNn 


Doard  of  Peralt  Appeals 


3H^ 

9,  1947 
•UBJBCTI      IB  EnOUrZOM  or  AOiUEiOailir  to  SKLL  ABB4I  PERMITS  AMD  SBDMUB 

onBAViD  waaamDiau  MMBOt  to  oonsaB  or  polios  oowissioi, 
AM  iimMDQWHaw  or  MUiiMB«  mmm,  smotzom  io79«  polios  cqgbt 

0«ntlMMBkt 

I  r»txun  herewith  the  Jkeveeiaent  of  Sale  and  oopy  of  letter  eeot 
to  mm  for  study  and  opinion  by  your  letter  of  May  9«  1947,  whioh  is 
as  foil owe t 

*ttsre«ith  please  find  oopy  of  AgreemcNit  entered  into 
betveea  MAMitilOK  D.  MXLLbii,  referred  to  as  "Seller",  and 
C^iaRLEa  M*  VidUUi,   F.iikHK  ALL^i,   li^LfU  o^Ltfi^'i-^v,   and  WILLIAM 
MOtAM,  psferred  to  as  "buyers",  and  a  oopy  of  uuimiisstion 
|at«d  AovU  S,  1947,  from  Mr.  J.  A.  Pardini,  Attomsy  tw 
*Jtayers",  addressed  to  Itrm  James  0«  Puroell,  Attorney  for 
•••ller". 

*The  Poliee  Coomission  is  desirous  of  asoertaialog 
Mht^liiff  or  not  the  contra ot,  as  manifested  by  the  enalosed 
AMonents,  is  c(mtrary  to  ths  provisions  of  seetion  1079  of 
the  Polioe  Code  of  San  Pr&noisoo* 

*Tfae  spooifio  point  whioh  eonoems  the  Polioe  OaaBU.ssi(m 

Has  Karwiek  D«  Miller,  shown  on  t  he  reoords 
•f  ttet  Polio*  Sepi  rtiMOt  as  pexaittee,  by 
yaiwa  of  the  oentraot  entered  into  as  per 
«ieloa«d  4eouBonts,  abandoned  his  business 
within  the  provisiooe  of  seetion  1079  of  the 
Polioe  Oodet 

'in  eonneotion  with  the  queetion  asked,  it  atast  be  asenaeA 
tlMit  the  servioe  heretofore  giTen  by  Mr.  Varwiok  D.  Miller  and 
the  Do  S«to  Sedan  Ooomany  is  being  eontiniied  under  the  super- 
vision ttf  the  *Buyoni*.* 

2  P  IJi  J  0  M 

By  the  egyeeawpt,  the  seller,  a  holder  of  fifty-four  oertifioates 
of  publio  eonvenienee  and  necessity  and  pemits  for  the  operation  for 
hire  of  fifty- four  sedans,  agrees  to  sell  to  the  buyers  these  certifi- 
cates and  pormits  and  sixty  sedan  automobiles  and  one  tow-tnick.  The 
transfer  of  penaits  is  not  to  occur  until  full  payment.  It  is  then 
subject  to  the  consent  of  the  Police  CoasdJision.  Uhtil  such  time  ths 
status  of  the  buyers  is  that  of  aanagers  of  the  business  for  the  seller, 
the  seller  baring  the  right  to  tensinate  the  eontraet  upon  certain  grounds 
These  grounds  include  any  failure  to  operaf  ' 
Of  the  permits  and  all  pertinent  laws.  ruleM 


wit  I 


fta*  followizkg  lAQguag*  of  thm 


mmk9B  this  ol*ar«  to* 


*It  !•  SMeifl«aIl7  ozitemtood  and  agyood  that,  as  to  tba 
ptnaits  for  tha  oparatlon  of  said  irohiolos  for  hire,  no  logal 
MPOfialtabXo  interost  ataall  bo  tranafarrod  thoroia  taitiX  said 
VBBBi  flUiaXUkP  iilUliTY  TUOUSiUID  FXVc  liJl.Ul^  1>0LIARS    (|S80,600) 
taoratoforo  voforrod  to,  is  paid,  in  full,  and  ttet  at  all  tiaMO 
imtll  an  applioation  for  tho  txvmafar  of  said  ponnits  to  said 
Buaroro  froa  said  Sollar  lo  oado  and  grantod,  said  Sollor  almll 
to  Hko  stflo  ownor  of  oaoh  and  mrBvj  of  said  poraita*  and  tl»t 


thoro  shall  bo  no  tranafar  of  any  intaroot*  local  or  oquitablOf 
to  said  Atyors.  but  that  said  auyors  shall  haiwf  «|f  f  p^oitr  of 
WBBUBEPi  ^  ""^A  buslnosa  during  all  tho  tXao  that  the  said  dally 
pS^SSSti  aro  oado  payablo,  and  prorldod,  fux>thor»  that  in  tho 
iTmty»^  ^"L '"^  t.;>>i»nn  «c>i^  i^^Y^n«  flv^y  fall  to  BSko  a  dailj 
liajaoat  whon  tho  sans  aball  fall  duo,  or  flail 
ahall  breaph  any  o^hey  ^ct  pr  o 
Sfid  ovent  said  JBuyai^  and  oaoh 


^ll  VH 


TWTi\rrr-ir; 


mt  said  Jttuya 


poaaoBaXon 


of  ^gPff  g   ■   ■ 
rto  transfor  baok 


•aoBalQQ  oTlg 
in  tho  a^^t  I 


r  aggoe 


j-  -  ?^  '"^ 

had  aaid  Sollor  aoT 
uao  tho  satao  in  tho 


qndor  sal 


"Saidauyyrf 
tanoo  of  this 


tap 


orrod  toIiM 
tho  Xawsm  o: 


th^rfftOf 


oarrant  that  dur: 


tioao 
1  c 


sta 


^Tooii-K^.rrrn'^BT':^  a  i' 


jaffir. 


A  lottor  of  tho  partioa  haa  alao  beon  fllad  with  you  stating  tho 
rolation  of  tho  buyora  to  tho  sollor  to  bo  that  of  asnagoro  and  oi^nta* 

Tho  oontiiming  responsibility  and  oontrol  of  tho  poralt  heldar  for 
^oration  undor  tho  porait  In  aocordanoo  with  tho  roquiroiaonts  of  law 
and  tho  ruloa  and  rogulations  of  tho  Polioo  Ooaoiisaion  is  aado  q:uite 
oloar. 

Vy  oonaluaiaa  thorofora  la  that  tho  ozooution  of  tho  contraot  by 
tho  pemit  holder  was  not  an  abandonnoat  of  tho  penaittod  buainoaa* 

Baspootfully  KtaBittod« 
OrCY  ATTOSm, 


fet 

wp 


P«lioo  OoDsiissian 


^Ili 


June  10,  1947. 

SUBJECT:    INSURANCE  ADJUSTER,  LEOALITJf  OF  LEVYING  LICF.NSE  TAX  ON, 

Oentlement 

You  have  requested  my  opinion  as  follows : 

"At  the  meeting  of  the  finance  Committee  of  today  (Jxine  5, 
1947)  I  was  directed  to  request  of  you  an  opinion  in  con- 
nection with  i^ec.  148.   Occupations.,  of  bill  4084,  which 
aiftends  Article  2,  Part  III,  of  the  S,F,  i.iunicipal  Code,  by 
providing  for  the  licensing  of  certain  businesses,  occu- 
pations and  calliri;';s  and  the  collection  of  license  taxes 
therefor,  as  follows: 

"Can  a  license  be  imposed  on  'Insurance  Adjusters' 
•as  provided  in  Sec.  148  of  Bill  4084? 

"It  will  be  appreciated  if  your  opinion  may  be  had  in  time 
for  the  ensuing  meeting  of  tue  Finance  Committee  relative 
to  this  matter,  which  is  scheduled  for  next  viednesday, 
June  11,  as  a  Special  Order  at  2  P.  M,,  in  Room  228,  City 
Hall. 

"There  is  attached  hereto  lor  your  information  in  connection 
with  this  matter  a  copy  of  a  'Brief  on  the  legal  aspects 
of  imposing  occupational  license  fees  on  'Insurance  .rolcers' 
and  'Insurance  Adjusters'.    This  Brief  is  to  be  returned 
to  the  Chairman  of  the  Finance  Committee  when  it  has  served 
Its  pvu?pose  to  you." 

OPINION. 

I  understand  that  the  scope  of  tlie  bill  referred  to  is  lim- 
ited to  independent  adjusters  who  engage  in  the  business  of  ad- 
justing claii.is  on  behalf  of  whatever  insurance  carriers  that  may 
employ  them.   It  is  ray  opinion  that  such  individuals  are  not 
agents  of  any  insurance  company  within  the  meaning  of  liu;hes  v. 
City  of  Los  Angeles,  160  Cal.  V84.   If  they  v/ere,  then  it  would 
follow  that  every  attorney  or  other  person  v/ho  might  be  used  by 
an  insurance  company  for  the  purpose  of  conducti)ig  its  business 
would  be  an  agent  and  thus  entitled  to  exemption  from  taxati^-n 
under  Art.  XIII,  Sec.  14  of  the  State  Constitution.   I  do  not 
think  tliat  such  exemption  was  intended  by  that  section  of  the 
Constitution. 


la.  a  Cottoh  on  IriBuranoe.   p.   1466  It  is    said  with  r«fereno«   to 

a  professional  adjuster: 

"*  «  a  professional  adjuster,  who,  by  reason  of  his 
technical  skill  and  knowledge.  Is  employed  generally 
by  any  and  all  companies  as  they  may  need  him,  has  a 
right  to  follow  his  business  wherever  he  may  deem  It 
necessary,  and  the  fact  that  he  goes  to  another  state 
to  adjust  a  loss  there,  at  the  request  and  under  the  em- 
ployment of  an  unlicensed  foreign  company,  does  not  make 
him  Its  aqent,  and  subject  to  a  penalty  under  a  statute 
prescribing  a  penalty  on  agents  of  unlicensed  foreign 
companies  adjusting  losses  In  the  state.  *  *," 

Thus  the  Independent  adjuster  partakes  more  of  the  natxire  of 
an  Independent  contractor  rather  than  an  agent. 

A  different  situation  would  probably  result  whare  the  adjuster 
Is  an  employee  of  a  given  Insurance  company,  such  an  Individual 
apparently  being  exempt  under  Hughes  v.  City  of  Los  Angeles  (supra), 

Therefore,  It  Is  my  opinion  that  the  occupation  of  an 
Independent  Insurance  adjuster  may  properly  be  subjected  to  the 
tax  proposed* 

Respectfully  submitted. 

City  Attorney. 


To:   Board  of  Supervisors. 

CO  to  Hon.  Roger  D.  Lapham, 
Mayor. 


aAH 


^m 


0«ntlMIMII 

Tht»  will  AOkno«l«d^e  reoalpt  of  your  rMMBt  v«qa«st  for  mi 
^^nion,  ia  pATt,  fta  follows  i 

"IXm  Cit7  PIaimlii£  Goonlisiaa  r*«p«etfull7  r«qai»«ts 
an  opinion  upon  «h«  foUevlng  inquiry  t 

"Is  ft  foctor  hosM  for  day  c&ro  pormittod  in  a 
first  residontlai  »eoe? 

"Supporting  inf<»n3atl<m 

*An  ititorostod  p«rs<m  dosiros  to  «04uire  propsrty  in  a 
first  rosidsntiAl  s«ns«    shs  la  zuirriod  and  hs« 


child  and  vishas  to  have  nine  foster  children  fsr  4a7 
oare  f08>  which  al^  receives  $47*50  per  month  ::er  ehild 
for  oare* 

"She  CltT  Planning  uoufiQlesion  appreolatee  jour 
ooeperation  in  this  izniuiry*" 

0  P  I  »  T.  0  H 

The  uaes  permitted  in  a  first  residential  district  are 
specifieAlly  set  f<a*th  in  Part  II»  Chapter  11,  Article  Z«  liootion 
5  of  the  San  Yj^noiMeo  Municipal  Code«  which  provides  in  part 
flS  follows  I 

"liection  3.    First  Residential  District*     la  a 
f iret  residential  district  no  hiaidln^  or  pr«Blse 
shall  oe  iised  and  iu>  other  building  shall  be  emistrueCed 
or  altered  which  is  arranged,  intertded  or  designed 
to  ae  use  J  for  any  jmrpoae  other  than  fori 

"(a)     sini^e  fantily  dirallingf 


"(f)     The  usual  acoeeaoriee  located  on  the 
lot  with,  theee  various  buildLn^s  not  involving 
the  conduct  of  a  business   •••.••  •••.•.•••" 


#8 

It  Is  thus  cloar  tiu.t  on*  caanot  eondaot  a  ;>ujiin08s  of 
any  kind  la  «  first  rssldsntisl  district «  ssvs  sod  axosntlng 
for  th«  llrdts^  uss  spooiriCiilly  ullowed  In  ths  cass  of  s 
uusiolaiif  I^sIulMn  or   d«ntiat,  who  is  sllowad  to  praetlos  his 
prof sss Ion  In  hl9  own  pluce  o*  7«fti<3«nos« 

A  fostsr  hooM  for  day  o«r«  of  ehlldron  Is.  ^parontly, 
s  private  family  harm  »hioh  Is  r>c— ''-'•:'•      •  tho  .itatc    ■  ^ooaX 
author lilss,  under  lloorjiOy  to  4.         ..vn  tor   e^-      ns 
tbs  day  only,  up  to  ton  in  mi«*>or,  .i'-.  .i.».cr  »lxtoea  ^u«ie  of 
a-^«  TbiHio  ehlldron  will  nsa  tho  *noBte"  liwolvod  as  tliolr  *Homi 
for  tho  Day"^  «lth  all  tK  '  "  '  l.°:^lieay  sating  orvo  or  noro 
aoals  thoro^  usln^  tho  r&      a  thero  for  slooplne  or  rooting 
divlog  all  or  part  or  l      uj^cm     it  Is  a  hoino  to  shlch  parooto 
oay  talcs  tholr  childrc      oard  tittsa  during  tho  day* 

In  tho  Instamso  you  rofor  to  In  your  roquost^  a  lady  with 
ODO  ohlld  of  iior  <wn  vlshos  to  ^^orato.  In  a  first  residential 
district.^  a  foster  haam  for   tho  day  oaro  of  nine  other  ohlldronf 
for  vbloh  she  would  roeelvo  §47«60  p«p  Bonth  for  the  oaro  of 
oaoh  ahlld* 

It  would  appear  that  tho  operation  of  such  a  foetn*  honie 
for  the  day  oaro  of  ehlldron  Is  in  Lhe  nature  of  the  operation 
of  a  boaffdiiyr  !»«—  fer  chllOren  during  the  day,  as  well  as  In 
the  nature  of  the  operation  and   oonduct  of  a  l>uslneeetunder  either « 


or  both,  of  tliese  olreums tancee  ihe  operation  of  sueb  s  foster 
hOBM  would  be  pesoleslble  In  a  second  residential  distriet  but 
not  in  a  first  residential  vUstriot* 

You  are  thus  advised  that  a  foster  hose  for  the  day  care 
of  children  is  not  p«irmitted  In  a  flret  residential  district • 

Respectfully  sulmltted, 

OITT  ATTuAKSX 
7oi  City  Planning  Oeanlsslcm 


^97 


Jun«  11,  1947. 


SU»  JECTi   AiiOLITIOH  OF  PjSITIOIJ  IK  Cl^UiSI.  LED  SERVICE, 

iAILURJC  ♦TO  PHOVIDE  FOR  IN  EUDiET  AS-  CONTROVERSY 
bETWEEN  SHERIFF  AND  SUPERINTENDENT. 

Oentl«nient 

I  l^ftve  your  request  for  an  opinion  as  follows i 

, '  •'ihe  eheriff  has  deleted  two  positions  of  Superintendent 
of  JaJ^ls  from  his  1947-48  budget. 

"Shortly  after  the  budget  estimates  were  submitted, 
•uiployee  representatives  requested  advice  fro*a  the  commis- 
sion as  to  the  lecallty  of  the  action  of  the  slierlff  in 
ocilttlnij  t/iese  positions,  a.ad  requested  Inforjaatlon  as  to 
the  civil  service  status  and  rlG^its  of  the  occupsiits  of  tiie 
positions.  '«e  respo.'ided  that  pending  receipt  of  liifoma- 
tlon  frora  the  sheriff  as  to  tiie  reallocation  of  tiie  duties 
heretofore  dele^jated  to  the  suterli  tendei.t  of  jails,  we 
would  be  unable  to  advise  the  eraplovee  reprose  tatives  as 
to  the  propriety  of  the  deletion  of  the  positions,  or  con- 
ceriilfig  tiae  riaits  and  status  of  the  occuparits  of  the  posi- 
tions. 

"We  addressed  a  letter  to  the  sheriff  vmder  date  of 
iHarch  19  calllr-  his  attention  to  t^ie  provisions  of  tlie 
second  para^rauh  of  section  143  of  the  oi.arter,  and  re- 
quested that  he  advise  us  officially  of  tlie  abolition  of 
the  two  positions  and  of  an./  change  In  duties  of  the  posi- 
tions. We  received  no  respmse  to  this  letter  and  on  A  rll 
10  we  addressed  a  second  letter  to  the  sheriff  reqveating 
that  he  supply  the  Iruortnation  reque.ited  of  him.   xhe  sheriff 
failed  to  respo  d  to  ths  letter. 

•*0n  May  6  we  addressed  a  letter  to  his  Honor  :^yor 
Lapli«i  advising  him  of  tlie  failure  of  the  sheriff  to  sup- 
ply Information  required  of  hici  under  section  143  of  the 
ciiarter.  Copies  of  the  mentioned  comriunicatlons  are  en- 
closed herewith. 

"All*  Mayor  wrote  to  the  slierlff  requesting  that  lie  be 
Informed  as  to  whether  tiie  sheriff  Intends  to  comply  with 
'    ths  request  of  tie  Civil  bervice  Comirilssion,  and  in  respor.se 
'  t^ie  sheriff  advised  the  mayor  ti-at  he  ivust  disagree  with  tiie 
Major's  assvunption  that  he  is  withholding  any  Information 
about  the  Eneriff  »e  dei  artinent,  or  of  any  of  the  employees 
thereof  from  the  Civil  Service  ooininisslon. 


■«•  hftT*   tiioreyore  be«n  unauoesssful  In  our  effort  to 
obtain  coiapllaact  or  tie  sLerifl   wlUi  tii©  provlalorui   of  aec- 
tlon  145  of  th«  ci<«rt«r. 

"OMitI,      .«     ^r.r.      ,.;«o»»/-l^tl     3f^     th«     b««la     Of    <lUti«a      fid 

r^m-oii.  )   *j  o  r«spectlv«   oo«itlo<.«  ari*^ 

the  tr&iw^.^  o^.v.  c  r»<iuirecl  for  tib«  pmjttanmxnam  ot 

th»ft«  dutl«a.     r.  (  i  vice  Canenlasloa  eooAiMt*  •xaa* 

Inatlo  )"   V-  ftll   V-..-.  ,,.o.ux^..B  ellocateC   to  th«  various 

claaai  s,  and  peraous  and  all^iblae  ar«  appolntad  to 

Uiaea      .»    v.  .  a  Ixi  order  of  their  atandloc  on  iha  r«ar>aetlv« 
llata. 

"Tha  ehart^r  provldas  t) at  no  anployaa  may  ocaupy  a  poai* 
tioa  out&lda  of  the  elaaaiflcatlou  to  nhlch  he  haa  baan  a;  - 
pointed)  the  c'.ju«ter  providea  tiuit  the  top  allglbia  on  tl^a 
Hat  of  allglblea  almll  be  certified  to  the  poaltlenj     tlie 
ttcmr^r  providea  t  ,at  no  auployea  roay  be  dlaalaaod  ft?em  Ma 
poaltioii  except  under  c  argea  for  r        •    ■     -    , —         ^^   ^m^ 
only  after  a  hearing  before  Vt\m  ap  and  an 

opportunity  of  ap:.^MLL  to  the  Civil  oerv;ce  toi^.taaion. 

"Iheae  are  all  baaio  and  eaaential  proviaiona  of  tht 
merit  ayataas  adsiiaiatration,     ^he  aectio.    of  the  cliarter  vhiah 
r^~    '-^oa  appointluf;  officers  to  notify  tlie  conmlaaion  Inne* 

of  the  creation  or  abolition  of  poaitiorLa«  or  any 
c  .»  _«  in   the  C.utlea  of  p^altlo.a  la  a  vital  and  );eceaaary 
provialon  in  tlie  adbninlalration  of  a  t-^rit  ayaten.      Ita  pur- 
poae  la  to  aaaurc    '  'vil  i>e-  v"  jramiaaioc  full  and  eon- 

)lete  and  valid  I  ion  re  the  atatua  of  poaitiona 

and  allocation  ol    *  .  i   oa  aa  a  waais  itjr  deter   "  the 

rli;l-ta  of  «iaplo.;ee£«  ai\d  ti-e  proper  claaalfXc  r  poai- 

tlC'^a.     If  au^  vital  inf conation  ia  vltlthald  fron  the  eoa- 
Blaaion,   the  oonealaaion  la  effectively     revented  fipon  earry* 
i  .^  out  ita  fauctior.a  in  admiui  a  taring  a  aarit  ayatan  in  Uila 
j ur lauictioa. 

^TtM  Mayor  liaa  aaked  tlie  Civil  Service  Comlaaion  to  ad* 
Viae  him  eltat,  in  tba  «oa»iaaion*a  opinion,   1:  ext  ro'o  er 

and  legal  atep  x'or  Uui  iitayor  to  ta^ta  in  t:ila  .  on,     it 

ia   tha  c«naiaaion*a  moat  earne::t  deeijre   ti^t  u.o   r..erlff  auu- 
ply  thia  liifor::Atlon  vr  Icii  would    -,lve  ua   Uic  taala  for  deter- 
mining ti«  propriety  of  the  action  of  the  aherlff,   and  the 
righta  and  atatua  of  tr^e  employeea  concernad  in  ti  'a  altu- 
atien*     »>e  have  no  otljer  intereat  or  concern  in  the  altuatlon. 

*Ve  therefore  requeat  your  advice  aa  followai 

**!•     Ia   the  sheriff  re  to  aupply   to   v  l 

Service  Cogoimiaai  n  infoi  co  ^cer  in^;   the 

tion  of  these   two  poaitiui.a  ai^d  infomation  aa   to  «h0M 
he  will  dele^^ate  tne  dutiea  heretofore  perf or  ed  by 
the  auoar in tendon ta  of  Jaila  aa  requeated  in  our  letter 
of  .arch  197 


"2.       In  vl««  of  ti.A  rofi^snl  or  failure  of  tta*  sheriff 
to  supply  thlB  ,      aa   ti^o  coimalaalon  anj    povar 

to  forco  hlB  CO.  , uw   .-_^.  tiiO  tama  of  UiO  ci-artar 

**5*         ^Mit  atoM*  can  the  Mayor  tauo  to  enforeo  aamoll- 
auea  \>j  ttom  shar  Iff  alth  tiia  tarua  of  tJtiO  e.  artar 

••4.  Ilio  aliarlff  havirig  failed  to  comply  wltii  the 

provlsloiia  of  aactlon  lis  of  the  ci3aa>tar«  have  ti.aae 
poaltl-'ia  bean  la^-alli  aboliahed?" 

^msmx 

Km  you  have  int*f"--  <     -  «'■  --t,  yoa  ere  aeklng  feu» 
aai^arate  qoeetloca  <  »  nattar.   For  the  aake 

of  clarity  I  ahall  t^^^*^  ~  -   -»  lii  revarao  order. 


v^sti<m  No.  4t 


♦        <•  IW-W  1    <■  "l  01        f)f 


aactl 
abo lie 


failure  to  eoaiplT  with  aectlon  143  of  tlio  ciiartar  will  not 
orol.lblt  a  do  artciont  :.aad  or  appotatl.g  officer  frtKsx  legally 
Abollahln^  a  po«^tloa.     Iha  poww  to  abollalx  a  poaltion  in  tJie 
city  and  eowity  sorvica  Is  r^ot  foutiU  la  aaction  14£  of  ti^ia  eljur- 
ter  but  in  aaotion  20  of  tiia  cliartor  of  whlcri  tiiO  ;j;rtlviarit  and 
applleaola  aectioxi  la  quotaci  liorewlth: 

".   .  t:«ch  dapartjaetit  iiead  luay  suijeaai.  ti« 
eraatlon  of  poalttorui  autoject  to  U»a  pro- 
visio  a  of  tliia  ciiarter,  and  amj  reduce  the 
forces  uiuior  Ma  Juriaulctlen  to  ceufwrm  to 
the  needa  of  the  *  wiiieh  he  Is  respon- 

■lhla»  any  otiar  pi  a  of  tola  c  artar 

to  t:;e  contrary  aot'ti^Li^i.andi:ig  ..." 

It  la  elaar«   t^jon,  that  Uie  sheriff                    «  au-ve  qi^cod 

aectlon  raay  reduce  i  la  force  "any  otiiar  pr  a  of   t)-^  cj-artar 

to  the  contrary  ac  .^     It  aual     e     rasuiaed  t     '    ^    i 

ahariff  has  acted   .  under  tula  aectlon  and                 s 

•bolition  of  th«   tw-  t  o  mmm  a«de  In  gave  m-tia 

and  aith  the  purpoae  1  ^  the  force  ef  mple:^eea 
lUKxer  hltt* 

i^iuee   the  povar  ^   tiumbar  of  positi...  •    In   u..- 

aquivocallj    ^iTon  to  .iiia:;te,   Incl^dL^-  alactlire 

ofllclala.  by  section  20,4u-u  ui..co   t^*  «):arlff  cornea  under  thU 
catav^-or^    (aae  aectio^i  S2  of  the  ciiartcri,   I  ad  viae  yen  tr*t  he 


haa  legally  aboilsiriou  Uie  two  potltlori*  rerarrod  to. 

<4tt»itlona   1m  2  and  5; 

Tha  r«Aai.<)'  '•  at 

laed  In  ^nm  <{vr  .)f  tha  _ 

tar  In  caaec  I rT5~readlTy' 

uiiaarstandal  ■  ?lon  is   o  argad 

•1th  ttia  dut>-   of  claita^^v^  «i  -^ 

alty  service   {ma^  aactlon  141  v  muat« 

at  all  tii.^e,  IxAva  data  preeeub^a  i.;^  l;.  .o  acecMapllflh 

thla  and,     fchanover   l- ere  1=  «  ejianga  o^                        tion  luvolvlna 

paraona  or  posit  lone  over  «a  aonaiaai.                     trol,  tty 

virtue  of  aection  141  of  t  r,   tha  <5r                      ^atiia  -tnet 

furulah  audi  data  mxd   '  the  co 

143  or  tlio  charter),  jt  of  e^ 
aervlce   tiila  aactlo                  .    oosiplieu  with  ./  Uie  apt-oi   ti  ^i 

orficar.    .allure   Ut>                    r  t^  sr»  conpl:.-  will  ae^^iata  tlia  axlat- 

anoe   of  co;cplete  haroo:  a  vital  In  an  or- 

gaivixatloTi  si"c>v  aa  tlia  rc.nciaco.     ^ha  aom* 

mleal                       e«ar  to  f  va  It 

thla                      i,  'ovt  the  >r  ttia 

eliartar*  ti.ituu  proYi'itts  t:.at  vte  tuiu  ecforca 

oooparatlon  bat^^aen  all  de  ar^  ^    and  eourt;,    , 
htm  auah  sk>w«v. 

It  is  taar.datary  apon  Uie  ofi'lcar  aboliahlixg  qop  eraatlng  A 
position  to     ive  iTTsne'late  notice  of  sich  al>olition]  and   tha  .^tayar 
is  av;  stews  as  .laaa  am—»»Tj  to 

WMtK^.>.  ^    Virtue  o..  88.     133e  facts  In  tha 

prasant  case  miicm  tiiat  in  tl«a  budt;;eb  eati  ate  prepared  by  tha 
iftiariff*  li«  left  out  any  raq^taet  li.at  the  board  of  suDc^vlocra 
i^proprlata  fw;ds  to  coutinua  tha  two  poaitioiis  of  £>v  tent 

of  Jails.        Tl"ka  budj^et  estltaatf?,  up.  rendera-.,  with  tit  c»nls- 

alou  ahovUf   constitutes  a  su/  eompliartce  wlU^t  *- 

alo  a  of  section  143  of  i'^^   ^  i-lxe  abolition  oi        .        £l- 

ti :  .a  in  tha  siier  tT*t  ffars  in  tMa  case  froa  aa 

abolition  that  al,:>I;t  oc '^   rTacal     nar,    becauae  u-tiar 

auch  a  cr;aii>;:e  aa   Uit,   latter, t  .stlca 

i'L  ■   'l8       vft..  1    I*  rr^  ■     rhT  .   .  _       Kiaaoa  .,_ 

1  I  caaa»    lh9  abol- 

1:  „   , ^   _„   ^_    ^.  s^    .,.  _,at  aafclmata     t^^ 

Ti  at  of  an  addlLiotxal  written  notice  would  ba  bmhtq  dxipli- 

ca^.-  „ 

^Inca  tha  poaitl^v  r.     nva  bean  aboT '-««n«.i  by  tha  i  f^y' ff  and 
are  no  lonc^r  to  ''.  •  co  in  iS*  da  .  ,   it  it^  ces* 

iMry«   nor  woulii  it  be  -;  .al.»e,   ior  aaiou   .>.  — .ueat 

tliat  hie  ir.foni  thaa  oi    •  .      s-   -,    i   c      '  .    m  ,    :..    ce   It  la   .ara- 

aiBoau   LJAt^vitli  tha  aLoL;;.!^..  o.    ., ^bc  i^ — ^l1.,   s   I      -^o  n  faitL« 
tha  datlaa  aaa:ta. 


In  mjumMry,   I  ttdris*  you   that  t.i«  sheriff  has  fully  oooqpliod 
with  iht  provision*  of  ttos  c}^rlM9  aad  his  aotious  ars  latrful, 

ll«sp«etfull7  sulJBiltttfc:^ 


city  Attovaiy* 


Tof  Civil  Sorvi««  CllUslon. 

ce  to     r)ani«l  C.  nrvliy,  Sharlff • 


aI9  J9 


^7^ 


Jutw   11,    1047 

tUBJBCTc    wnwn  CM  cihf  biozibeb*  firi  DtPAiiTiiivr» 

OF  AWfUAL  SALARY  ORriSANCS. 
D«ftr  Sir*: 

Tour  r»qiMa%  for  an  opinion  la  •■  follow*  t 

"ifcill  you  bo  kind  oneu^  to  furnish  on  opinion  to  tbo 

Flnwnoo  rommittoo   by  -mJue«:iay,    Jane   11,    1947,    Indlofttlag 
whether  or  r.ot    the  fifty-dollar  oh«rgo  prescribed  for 
houa;^   rente!    for   the  Chief  Engineer  of   the  Mre  V^>«rt»Mnt 
for  hl»  quarters   oa  fueh  Street,   would  eonatitute  a   orooor 
char-e   end  could  oroperly   bo   lnclude'1  within  ^•o^^l'in  8*8, 
«»suaiin|r  tb«t  the  following;  laufnia  ve  were  de1**d  tmrn 
ieetJnn  f?,9  of  the   Annual  Salary  Or<51nenoei 

'.    •    .whose   nom^neetlona   ere    subject   to   the  ->rowiol:n« 
of  seoticu  161  and   section  li>l  .3  of  the  ehartert   end  In* 
oludinf?  thcss  ant'Sred  in  eonstruotion  work  outside   tbo 
City   nnd  County  of  ^sn   -ren  is   o.    .    .si^d   include   tho 
valuation  of  mainteuanco   prowidod   such  on^loyees. . *  * 

**!  am  also  calling  to  your  attention  the  langua.-o 
appoarln^s  in  Section  150  of  tho  Charter  reading: 

*•    •    •tho  8al<  ry,  wsko  or  other  oonponsation  fixed 
for  oaah  of floor  and  employee   in,   or  as  prowided  ty  this 
charter,    shall   be   In  full  oomponaation  for  all   serwioos 
rendered.    .    •* 

"(te  tbo  basis  of  this  section,   if  you  are   to  rule  that 
tho  ohargo   i«  not  a  px>Ofper,   fixed  charge,   would  it  not   also 
be  true   that  you  are   >;lwlag  the  Chief  Engineer  additional  eoBi?on- 
sation,    contrary  to  the  teras  of  the  Charter,    by  furnishing 
hia  with  a  residence   for  »hich  he   Is   not   paying? 

"I  an  also  calling  to  your  attention  the  fact   that  now, 
ewen  thou.^h  the  Chief  Kn^^ineer'*    salary  is   eet  by  th*  terns 
of  the  Cherter,   he  doss   pay   into   the  Hetlreaeat  System  and 
Eealth  Serrlee   fysteij.      Tf  /cur  rcllni-  Ip   tv  jrairtain  that   this 
sharge   is   illoi^al,   would  not   those   chart;*s  s*  doduotlons  froai 
bis  salary  also  b«  illegalT* 

0  P  1  »  1  0  I 

•  elating   the   lan'^uaj/e  ttentlooed  in  your  request  fro«  the  Annual 
SalexT^   Ordinance  will   not  delete    it   from  S>eotlon   151   of   tho  Charter 
nor  ehen5;e   the   aoaala/  of   aa^.d   scatlcr:.      Ihe   power   of   the  Soard  of 
Suporwisors   to  fix  salaries   springs  froai  Section  151  -  that  section 
spooiflcally  exeiapts   compsnsatlcus  fixed  by  the  Cherter.     1  orthoi 


it   la   fundUMntttl   that  wh«x»«   «  tnlary  ha«  bdcn  fixed  hj  th«   p«opl« 
by  obArter  a]R!«p.i7iiaat   th«   l«pialatiT«  body  eannot  by  ordinane* 
proTida   for  a   anlBry  graa tar  or  laaa.      (wpQuillan  Kmiielpal  Corpora* 
tiona»    2nd    co..    Vol.    2,    fae.    6?5) 

Tha  naxt   to  tha   last  para^aph  of  Sootlon  150  of   tha  Chartar 
only  part   of  nbleh  you  quot«   In  yo^ir  rfq>:c»t   for  o:;lnlon,   vhan 
x^ad  in  itit  antlraty,    and  uith  ralation  to  tha  antira  Chartar,    I 
baliavA  is    •ubjoct  onl^  to  thli   intarpraiat. ir n.     'IhaL   no  oiricar 
or  an;  lo>«a   i«   entitled   In  r^lAln  fatrS  or  oi^har  aonier   rftcrlv^a  by 
him  excspt   its   provide ^.   In   thvi   Miartt^r.      {I.,   T.    Yr^'  '^^<^''?yy«    ^* 
Cal.   Aop.    11;    ]f*^*>'^  y»    '-atty,    63  Tal,    4 ?p .    ( ?.d )    67 . )        6thar  aMolo- 
■aata  or   f-ratuillea    tv  benoflta,    if  any,   rcc«iv»»c   by  the   ol-lcar 
mr9  not  within   tha   porTlev  of  tha   aaetlon.     Salary  and  aoin  antation 
ara   ayncn-mnue    ter-rce   fioci   ■.er.«rKlly  m«an  payment    I'l  carih,      (iusriln  t« 
Sant*  -arbaja  Coojatj.    106  Cal,   2C8|   Words  and   'broaea.    Para.  £d., 
V«l.  8»    p.   193,   at.    aaq. ) 

Tha  fact  that  the  Chlaf  Xa^aaar  doa«  fMy  into   tha  hatiraaiant 
Syataa  and  Haalth  3«rTiea  Systaa  aaimot  af faot  tha   laaua.      Tha  Chartar 
muat  ba  eoriatraad  as  a  ahole.      '*9  oaanot   sini^lc  out  one   auction  for 
intar'>r6tat  Ion  wlthriat  eonaidaring   tha   iiaport   of   tha   othar   aactiona. 
Tbit   snlnry   of  tba   Chlaf  ^nginaar,   Flra    •  apartitant   altbouK^.  fixed  ^ 
Chartar   la  aubjaat  to  tba  other  nroTiaiona  of  tha     hnirtar  r<»^ardiac 
Batiramant  and  iiaal&h  SarYiea.      "Iha  Chief  bavln/^  aeca^tad  hla  aalary 
with  tha  daductlona    baarafroiA  for  thaaa   banafita,   vithcut   objaetlon 
would  be  estopped  to  deny  tha  lef:ality  of  tha  deduottona. 


Reapaetfttlly  aabaltted. 


CITT  AfTORIKY 


Tot      Finanee  Coaifcittee 

Board  of  Superwiaora 


••  Moa.  hogar  £>•    laphaa,   Kayor 

cm 


^in 


12,    1'47 

SOBJlOTt     StJBSTITTJTS  FROMCVZOlUL  BXAMIlfAIIoJISy  F9I80W  ILroXBa 

FOH, 

DMT  Slrt 

Z  «B  in  roool?t  of  your  r*qu«st  for  an  opinion  ••  fellowai 

"Charter  Amandaant  Ho.  12,  ratlflad  by  th»  Ptata  Lagialatura 
in  January  1947,  adds  ^eotion  146,1  to  tha  city  Chartar  aaA 
pvevidaa  for  hol&ing  civil  ^'>orvioa  axaadnatlona  for  i^otarana 
«lio,  by  reaaca  of  absenoa  on  nllitary  laava,  <]1A  no%  vpartieipata* 
lA  pronotional  oaBMninationa* 


*lfy  attantion  Itaa  baan  drann  to  tba  oaaa  of  aavaral 
vho  toak  pronotional  axamlnationa  at  t^tair  military  poata 
but  failad  to  qnalify  imine  to  thair  aotlva  anfl  full  tima  jmr- 
tlcipatlon  in  iha  war  affort.  Thasa  vatarana  foal  that  dua 
to  lack  of  ti«a  anti  faoilitiaa,  naoaaaar;  In  propar  prapara- 
tlan  for  tha  a»Dnii»tiona,  thay  rwf   not  rlvan  tha  o  portunity 
to  'partlolpata*  or  ahara  in  oonmon  with  tha  lArtlcipanta  not 
in  tha  anaid  aarriaaa,  itcrthar,  it  is  imdorstood  that  a  lArg» 
almra  of  tha  quaationa  conoamad  tha  civil  ooda  of  r^an  Praneiaoo, 
and  that  tha  non-aval labiUty  of  thia  coda  at  tha  niUtary  po«ta 
plaoad  an  addad  hazMiioao  xipon  tha  vataran  on  military  la&^« 

•I  daaira  your  opinion  on  tha  aUf4^bility  of  vatarana,  vho 
took  tha  pronotional  axarainatlon  and  failad  to  qualify  far  it 
tfurlng  thair  Bilitary  lORva,  to  »partloipata»  in  tha  fortheiMlng 
M^batltuta  axsaninetlons  to  o  l»ld  In  oorapllfcnoa  with  Chartar 
Ko.  12* 


*Aa  tha  fllinc  data  for  thaaa  axaadnatiooa  cloaas  Jima  16, 
X947,  it  la  pacjuaatad  thrxt  I  raoal  a  :our  opinion  not  latar 
tlaan  June  lath*" 

Saation  146.1  o£   tlxa  oi«artar  ahioh  «aa  raaantly  adoptad  raada 
Ui  part  aa  followai 

"Btaployaaa  uadar  panMaant  civil  sarriaa  appolntuant 
Hy>.  baoauaa  of  abaonaa  on  duly  authoriaad  military  laava, 
dlA  not  pmrtialaata  in  a  pronotional  ajondnation  hold  ba- 
twain  aaptambar  16,  ld40^  and  tha  affaativa  data  of  this 
•aanteant.  In  whloh  ezaaination  tha  amployaa  maa  otharvlaa 
9\!l   ibla  to  coiapata,  and  which  aaoLMlBatlan  ia  bs^ainaftar 


vt^rvd  to  as  th»  ovleixMCL  promotional  •scoKlmtiony 
•ball  after  abrid^aoast  of  military  loav*.  tauva  tho 
ri^A  to  portiolpoto  In  a  similar  pvoMotional  ooenalna* 
tioa.  subjoet  in  tho  provlRlona  of  this  soetlon*     Iho 
pro^slorut  of  this  S9otlon  shall  not  apply  to  SMployooa 
vhoso  nllite.ry  loti\^  axtonds  boyooA  six  months  aft«r  tte 
offootivo  data  of  this  snoateont** 


Trcca  a  roadlng  of  tho  abevo  quoted  porfclos  oC  MM  sootlon  It 
lo  plainly  ovtAacit  tlr^at  In  oraor  for  an  wiployMi  •f  tfas  city  and 
Ootmty  of  Ti&n  ^'ITanrtl^ico  to  bo  ollgiblo  to  talce  a  al:-ill^r  aubstltuto 
pvssMtlooal  o»awl nation  unAor  tho  pro/lsiono  of  t^-o  oi^Ai'tor,  ho  Muofe 
pooooss  ths  followliig  £€M3P  <^iAlli  loatI(.;n8s 


Xm    aav*  a  psanmnnmt  civil  so^'vloo  appolii£N»nt« 

£•     Hlivc  boon  on  duly  atdthorl&od  militajpy  loavo* 

^  Did  not  parti olpato  in  a  proootlonal  oxanlnatlon  boi 
SoptOBibor  16,  1940  and  Vam  offootlvo  4at«  of  sootloB 
146.1.   (Jaiu  f,   1947} 

4*     Ot>Mr«l80  ollr4.blo  to  caupato* 

Tho  TOtorons  mmtloaod  In  your  roqusst  possoas  tL«  first  tvo  and 
tho  last  roqutrsBionts  but  do  not  qualify  tuoder  the  third^  Insasnoh 
ma  tboy  haro  participated  botwoon  tho  dutos  iiontionod  in  a  proBiotioiml 
— swlnotlon  for  tho  position  vdilA  thoy  aro  noo  sooklng*     Xo«r  ro- 
quost  Indieatos  thst  titoao  votorans  fool  ttbat  tfaoy  bavo  not  "par* 
tlolpatod"  in  any  oxanination  sbioh  would  dloquallfy  th«B  to  tako 
ibo  substituto  pa>aiuotloiial  oxamlnation  for  pronoti-vo  positions* 
Tho  ansv^rlnf,  of  ouostlons  in  oxaml nation,  and  tho  subnisslon  of  tholv 
papw  for  oorreotlon^  rogardleas  of  the    >ondltiua8  unrler  vizloh  tho 
•soslmtion  is  fllvsn,  is  a  sufflolont  partioipation  to  dlsqvialify  tho 
appllonnts  nndoop  this  sootion  of  the  c^uurter* 

Thoroforo^   I  advise  you  tbet  any  votovnn  oho  IWM  takaa  a  pro* 
■otionsa  oxaailmtlMi  while  he  was  in  tho  sorvioo,  rogardloos  of  tbo 
oandltloMi  mdor  trtdoh  the  exasdnatlon  was  f^ivon,  has  partioipatod  in 
oaid  oaEaadnatioa  as  this  tens  is  used  in  sootion  146*1  and  la  not  ell- 
glblo  luidor  this  sootion  to  take  tho  substituto  proMOtlonal  oiMw1wa» 
tlon* 

»— psotfUlly  subadttod, 

C-TY  AT". 

Tot  Prod  w«  uoyor 

itoard  of  Super vlooro 
ooi  Civil  •^rvioo  Comlssion 


^ri 


JOn*  12^  X947 


SVBflNKl     eAUMMK  AID  JCKBUBUb  OP  BQMU)  OT  fOmn«flM. 


D««jp  Sin 

Z  «B  in  vmomt^t  of  /our  rcKiuust  Tor  nt  oplxilon  as  follovai 


npoftiriocitloxui  av*  now  being  pr*t:>ar«d  looklBg 

t«  «  O&U  for  bids  for  posaibXo  prlntiJH',  of  tho  enlendar 
anA  J«uvnftl^  and  iisM  is  oi   tho  ••••mm,  it  will  bo  opprooiatod 
Xt  1  wmj  ham  your  •piniun  and  advlso  i&  ooonootion  with  tbo 
ftoUOHlngf  today  t 

"Saotlon  10  of  tha  obartar  prov^doa  in  partt     *Tl)0  Board 
shall  eauBO  a  oalendar  of  the  businoss  sohaduled  for  oaoh 
iMiatin^-  to  ba  i3ubli»ha<l  and  ataall  kaop  and  publish  a  journal 
•f  its  prooaadinigi«  * 

*Saotl(m  12  of  tba  olmrter  providaa  in  parti     *Tba  alaife 
shall  yoMip  a  journal  of  proooodlnga  of  ths  baard  and  filaa 
•f  all  oztlinaneos  and  resolutlxms  and  proparly  itjdaac  tha  saaa* 
Ba  ahall  be  ras(>onaiblo  for  tha  publieatlon.  as  raquirod  by 
law,  of  ordinaneas^  rflHolntlons  and  othoi^inattora  acted  on  by 
the  boord  for  yhlcfa  puV^licutlon  is  speoifled«' 

"Saation  13  of  tha  c^i&rttfr  provides  in  partt     vThe  tem 
•ptthXiahad*  aa  uaad  in  thia  charter  ahall  naan  publioatioa 
in  tha  offioiul  nevapaper  as  required  by  eharter*     The  official 
oawapaper  la  hereby  defined  to  be  a  daily  nsvapeper  of  (onaral 
aireulation,  putillshed  in  tlis  olty  and  county  and  vAtloh  has  a 
bona  fide  daily  cJroulation  oj'  at  least  8^000  oopiaa.* 

"Aa  you  are  aware,  the  prciotioe  In  the  paat  has  not  baan 
to  publiah  tha  oalendar  and  journal  in  the  offieial  news- 
paper* 

*«ill  you  pla«aa  infom  na  today,  if  poaslble,  ehethar  or 
not  the  languA^  xNsferred  to  above  x*equires  publication  of 
the  calendar  and  journal  in  tha  official  newapaper.     And, 
•aauMing  ttet  your  answer  to  that  question  be  in  the  negative, 
win  you  pleaae  infom  me  wr«t  requiranent  there  is,  if  any. 
whioh  requii'oa  that  the  calendar  and  journrl  :>e     rintedt  and 

Mtthciil  for  pr^psiratian  of  those  doeiasanta  ba  invoked  auah. 


#• 


for  lnatane«y  mm  alaMOf^rmphing* 


n 


I  Will  t>«  d««ply  ^5rat«ful  if  I  may  h»v«  your  r«apons« 


a 


to  this  iiKiuiry  today*' 

O  P  Jl  JJ  I  0  M 


Tha  wvHm   "iNd>llah*9  "publishad**  unA   "publieation"  ara  uaad 
with  aairaval  aMMiiinss  in  tha  chart ar«  In  aoaM  of  tha  aactiona  th* 
olaar  intant  la  that  thara  ba  a  publication  in  tha  offiaial  nawa- 
papar  of  tha  city  and  County  af  San  Franeiaeo*  Saatiaa  8M  pra- 
vidaai 

**lfhaiiavar  advartlain^  or  publiontlon  la  ra<{uirad 
lyy  tha  proviaiona  or  t.hl8  charter ^  It  atiall  maan 
ona  publication  In  tha  official  oawapaper  of  tha 
city  and  county^  unloau  a  groatar  numbar  of  pub> 
lioationa  la  apaoirioally  raquiradf  •  •  •* 

Sactloa  15  provldaa  in  parti 

"  •  •  •  Tha  tam  *puvliahad*  aa  uaed  in  thia 
lAaartar  ahall  iMan  publication  in  tha  official 
nawapapar  aa  raquirad  by  charter  •  •  •" 

Howa var.  in  othor  fteotiona  tha  Manning  of  tnaaa  worda  la  that 
tha  oaittara  ba  "dlaoloaad,  revaalad,  proclainad,  olraulatad^  or 
■aAa  public"  which  la  tlia  definition  ul*  "publiah**  aat  forth  in  tha 
aaaa  of  m  ra  Apnlioetion  oi  tha  Monrovia  Bi^aning  Paat>  199  Cal. 
263^  2G4.  Thiic,  In  aoetion  17  of  the  charter  wTiOra  «na  wavA  "pub- 
liahad"  an^.  "publloAtion"  are  uaed  the  clear  intent  la  that  tha 
aote  and  ttaa  ahartar  ba  aat  up  in  book  fem. 

Tha  provision  of  the  oliarter  that  "tiie  tex«  •publiahad*  aa 
uaad  in  thia  ol^irter  ahall  uean  publie&tion  In  the  official  news  < 
paper  aa  required  by  o^iartar"  la  ineloded  in.  section  13  "^^'^^  '^TtM 
atUj  with  action  by  the  oard  of  gnparviaora  by  orcinanea  or  f  •»» 
luiion*  Irha  abont  quoie^  provlaion  wuat  therefore  be  reatrlctad 
io  ihat  aaction  and  to  other  saationa  of  the  charter  which  refer 
to  ordlnanoea  or  raaolutiona  ao  aa  to  require  tha  publication  of 
erdinanaea  and  raaoluticaa  aa  tharaia  aat  farth* 

I  Ml  of  tl.a  ooinion  that  where  the  word  "publication"  la  vtamA 
la  the  charter  the  reqiilrcnent  Is  that  there  be  a  publication  in 
ttaa  a/fiaial  city  and  oauaty  mavapapav  unlaee  a  oantrary  intont  la 
BMUiifasted,  bttt  tbat  where  tl»  worda  "publiah"  or  "ptAiliahed"  mrm 
uaad  there  la  na  ra<|alr«iBaaft  that  thara  be  a  pubUeation  in  ttaa 
official  alty  anA  aa«Bty  newapapar  unleas  auoh  an  intant  ;s  laanifeetad 
in  tha  uaa  of  ttaaaa  worda*  Suah  ia^ant,  far  ojunaipla,  la  nanifeatad 
in  the  foUawlnj!:  aaetiona  of  the  tfiart«nrt 


S«otian  72,  in  r«f;&i*d  to  tfat  bud<.;«t  and  th«  Traial  approjiriji- 
tioa  ordlnane«,  prevld««t 


"   •   •   •  \jpcan  Bubmisaion  It  ahall  b«  d»aiHfl  t«  taav* 
ragularly  lntroduo«d.  and  together  with  tha  proposed 
budga%f  ahall  ba  publiahad  aa  raqulred  for  ordlnaneaa^** 

Saotlon  ISOp  daalini;  with  public  utility  rataa,  proTldaai 

"^fora  adopting  or  roTlaliv^  any  aohadula  of  rataa  or 
faraa,  tha  conniaaiem  shall  irubUah  in  tha  of fielal  naw»» 
papar  of  tho  oitT  and  oounty  f or  rira  daya  notiea  or  ixa 
inimtvxon  ao  to  aa  and  anaii  fix  a  tima  for  a  public  haarinc 
or  haarlnga  tharaon.  which  almll  ba  not  laaa  than  tan  days 
aftar  tha  laat  publioation  of  aaid  notioa,  and  at  whiah  any 
raaldant  nay  praaant  hla  obj action  to  or  vlawa  on  tha  pro- 
poaed  aohadula  of  rtataa,  faraa  or  chare;aa»" 

Aa  to  aaotion  XO  of  tha  ehartar  whieh  (irovldaai 

*thm   board  ahall  oauaa  a  oalmidar  of  ttia  buainaas 
aahadulad  for  aach  mootlni;  to  ba  publlataad  <uxi  s^iall 
leaap  and  publiah  o  joiuntal  of  ita  prop— <lint';a»" 

thara  la  no  In  ant  aMuoifaatad  that  tha  worda  "publiah"  and  "pub- 
liahad"  raquira  a  publieation  in  tha  offlolal  nawapc^ar  of  tha 
City  an&  Cotmty  and  yu  ara  tl4irarora  adviaad  that  tha  oalanOar 
and  Jotas&flJL  of  tha  board  of  auparviaora  ara  not  ra<|uirad  to  b« 
pfublisbad  in  tha  offlolal  nawapapar  of  tha  elty  and  aoonty* 

I  kxxow  of  no  roquiroBiant  that  tha  oalandar  and  journal  ba 
printad*  If  it  ia  daairad,  aana  othar  matho<!i  for  prapaz-atloo  of 
thoaa  doouottnta  nay  ba  uaad^  Vhatavar  nathod  ba  uaad,  tha  oalandar 
and  tha  Joiuuil  i^umld  ba  "diaoloaad,  i^avaalad,  proolaixad,  oirau* 
latady  or  aadi*  p«ft>lio**  in  eompllanoa  with  Iha  raqulanant  that  thaaa 
daaoMota  ba  pnbliaha^t 

llsapaot fully  autanittad. 


CITY  ATTORIBT 


Tot  Cl9tkf   Board  of  Suporvlaora 


^n^^ 


JUM  U,   1947 
SVBJBOTt      HBAXffU  ^BRVZCK  SYSnSH,   PROPOirT  OF,   IS  CITT  PltOPfaVT 


I  am  in  raoeipt  of  your  i^queat  for  an  opinion  as  follows t 

"Assoasor  Roasoll  L*  voldon  has  aervod  an  'Offioial 
DMHUod  for  T>«oXaz*r>iion  of  Propertyt   on  the  Hoalth  3«rvlo« 
Syataai  for  oartain  equipneut  loojitod  in  tha  phjaiothorapy 
of flea  at  1086  MMPkat  3traat» 

'^hia  aquipmant  was  purohaaad  with  Haalth  Sarvioa  funds 
and  is  wfA  to  provlda  naAiaal  traatiasnt  for  saiployaaa 
of  tha  city  end  county  and  of  tha  Board  of  Bdueatlon* 

"It  is  ras;>«ctrvUJ.y  raq^uasted  tlukz  you  advl sa  us  as  to 
tirta»thar  or  not  tha  aiuipnant  In  <}iastion  is  oltj  proparty, 
or  iHMthor  it  is  privata  propajrty  and  as  such  subject  to 
taxation*" 

2  P  I  «  I  O  N 

Tha  Haalth  Sarvica  Systom  oatablishad  ptirsuant  ta  Saation 
172*1  of  tha  Cliartar  of  tha  City  and  Cotmty  of  Ton  Franelaoo  is  an 
intot  ral  part  of  tha  govaraaant  of  tha  City  and  Oounty  of  San  Fran- 
eisco*   (auttarworth  v»  Bo^d.  12  Oal.  (2)  140) 

Disbursansnts  nay  ba  mada  nnly  upon  &udlt  by  tha  Contz^ller, 
who  axareisas  tha  saaa  aocountin^'  and  auditing  powax>s  as  tha  Ctex>tar 
givas  hin  oyar  othar  municipal  boarda.   offloars  and  eonsBissianars* 
(Clxartar  Section  172 .1,  Subdivision  4) 

Tha  aoployaea  of  tlM  Health  ^rvlaa  Systaa  ara  oivil  sarviaa 
asmkloyaes  of  tltv§  Oity  and  County  of  r^un  Kmnoisoo  axMl  manbars  of 
tba  Hatironant  aystaat*     (Cmrtar  £laotion  172,1,  Subdivision  5(d)) 


tha  above  it  will  ba  noted  that  tha  i^a^^Xth  sarvioa 
Svatsai  la  aetually  a  dana  tnent  of  tha  nnnioipal  go  Vermont  of  tha 
City  and  Coxmty  of  r-an  Tr«)noiaoo*     Tiid  funds  of  tha  ..aalth  oarvioa 
Syatan.  while  derived  fron  contributions  of  tha  aaanbars  of  the  svstes 
ara  aetually  funds  of  the  city  and  County  of  Sen  Praneisao  held  in 
trust  by  the  city  for  the  benefit  of  the  mSB^bars*     It   follows  that 
any  property  purelMised  by  tha  Eoalth  :.er-vloa  Syatan  to  carry  out  tha 
pavpoaas  for  whleh  the  syatan  Is  established  is  property  of  the  City 
•Hi  Oounty  of  San  Frknoiseo  and  therefore  not  suoject  to  ta^:ation 


by  tha  City  and  County  of  flan  rranoiaoo* 

You  »r«  therefore  edvised  that  i^c  equipment  of  the  Beeltli 
a*rviee  ?y«teei  loeated  in  the  pfayelotherepy  off ioe  at  1066 
Street  ie  city  owned  property  and  exempt  froai  taxation* 

Eeepeotfully  aubBitted, 


Ciry  AITORIET 


9»t  Health  Servlee  Boara 
LSM 


3n/ 


JVom  18,    1947 

SUMBCTt      nBQFFICXEJIT  CKliTLFJKD  GB&eK  tWUXmS)  BT  BXDOU  QV 
?r<OfO&iD  tOKK  POh  IU:.0n£A7X0!l  COMMIS&XOH* 

0«ntl«a»n: 

Thl»  offlo*  i«   In  r*o«ipt  of  your  r«qu«at  for  an  opinion  aa  follow* i 

•Oa  Twisday,   June  17,  at  2t00  p.m..   In  accordanoa  with  tha 
dapartaantU  auyartlsaniant  for  blda  on  tha  paving  and 
floodlighting  of  t^   North  fiaaoh  Playground,   tha  Saeratary 
of  tarn  Kaoraatlon  Conualsslon  opanad  tha  al^ht  bid  proposala 
vhloh  had  baan  aubmlttad  up  to  that  tlaa. 

"Tha  adTartltad  Invitation  for  prapoaala  atatadt 

*Each  propoaal   offarad  aaiat  ba  acoom  anlad  by  a  cart  If  lad 
ataaek  on  a  aolvant  bank  of  tha  Stata  of  California,   pay- 
abla  at  alglit  to  tha  City  and  Cotmty  of  San  Francisco, 
for  an  anoimt  not  lasa   than  tan   (10:.>)  par  cant  of   tha 
tatal  asount  of  tha  propoaal. •    (Chapt«  X,  art.  £,   aac.   S6. 
POblia  Vorka  Coda). 

"Tha  low  blddar  aubialttad  a  eartlflad  chaak  In  an  a-aount  laaa 
than  lOi  of  tha  total  aroount  of  tha  propoaal.     iiafora  2t30  p.m., 
a  rapx*aaantatlTa  of  tha  low  blddar  arrlvad  at  tha  Raoraatlon 
Departmant  offlcaa  and,   upon  beln^   Infortaad  of   trvla  daflclaney 
9n  tha  part  of   hla  f Iria,   raquaated  that  bla  firm  ba  allowad  to 
■aka  It  up  with  oaah. 

"Tha  Saeratary  waa  advlaad  by  Mr.   blanohl  to  aeeapt  tha  oaah 
pandln^  an  opinion  oi   tha  City   Attornay  on  tha  validity  of  tta* 
bid  aubmlttad  undar  tiioaa  olrcuiaataneaa. 

"It   la  raqvMstad  that  tha  heoz^atlon  covniaalon  ba  advlaad 
aa  to  tha  propar  proeadura   to  follow  In  awarding;  tat  oontraat, 
dua  to   tiia  fact   that   tha  low  blddor  fallad  to  oonform  to  tha  10;^ 
raqulramant  of  tha  bid  invitation." 

0  P  J  N  I  0  M 

On  April  4,  1933,   in  oonnaatloa  with  a  almllar  oMittar,  thia  off laa 
z*ulad  aa  followat 

**In  3    /e:;ulllln  Municipal  Corporatlona,   2nd  Edition,   p.   900,  wa 
find  tha  following  lan,:\uiigat 

"*It  la  fraquantly  raqulrad  that  blddara  for  publle  oontraota 
acooaipany  thalr  blda  with  a  dapoalt  or   other  aaoiirlty  of  a 
praaorlbad  anount,  aa  a  .juaranty  tliat  ti.ay  will  tnaat  tha 
raqulrananta  of  thalr  blda.     Undar  auch  raqulraiaant,    it  la 
ganarally  hold  naeaaaary  to  tha  validity  of  tha  bid  that 
tha  aaeurlty  ba  aubmlttad  with  tha  bid  and  ba  of  tha  kind 
daal^;natad.  * 


"FroM  th«  foregoing  lau^^-uag*   It  b«oom«8  r«*dlly  *pp*r«Qt 
that  tho  rul«  with  r««p«at  to  the  deposit  oX  mormju  up«Q 
th«  presenting  of  a  bid  ie  striot.     Asauaiag  a  requireaienfc 
of  a  percentage  by  an  advortiaed  notiee  ealling  for  blda, 
I  aa  of  tbe   opinion  that  axioh  requirement   of  peroentaga 
muat  be  exaotly  complied  with,      otnerviae   It  would  be 
impoaaible  to  draw  the   line  to  determine  when  a  depoait 
waa  Buflieient  or  inawiff  iciont. 

"I  aa  ti^erafore  of  the  opinion  that  irtien  a  departaant  of 
tha  aunlcipal    jOTernmont  requires  a  poroentaga  of  motley 
aa  and  for  a  deposit  at  leaat  suoh  pereentaga  sxuat  be 
deposited;    otherwise   the  bid  or  proposal   is   Inralid." 

In  view  of  the  f  oreo'oingf    I  aa  of  the  opinion  that  the  low  bidder 
aantionad   in  your  requeat   is  not  entitled  to  the  contract. 

Respeetfully  submitted. 


cmr  ArroRHiiT 

To>  Recreation  Ooamiasion 


^7?» 


June  18,   1947* 


SUBJECT:         F0H:.IER  EMPIRE  HOTEL  BUILDII.O,    CANCrXLATIoN  OF   TAXES   ON, 
Al''TlJrl  ACQUISITION  BY  THE  UNITED  STATES    OF  AiEilCA. 

Dear  Sirs: 

I  am  in  receipt  of  a  request  for  an  opinion  governing  the  can- 
cellation of  taxes  on  the  former  Empire  Hotel  Building  by  the  board 
of  Supervisors. 

The  Assessor  has  addressed  the  following  letter  to  you: 

"Receipt  is  acknowledged  of  the  copy  of  your  letter  to 
the  Controller,  requesting  infonoation  regarding  the 
statement  in  the  Press  that,  as  a  result  of  cancel- 
lation of  taxes  on  the  Empire  Hotel  Building,  the  ^ity 
and  County  of  San  Francisco  was  deprived  of  a  consider- 
able amount  of  revenue. 

"On  December  2,  1942,  this  property  was  conveyed  to  the 
Reconstruction  Finance  Corporation.   By  Act  of  Congress, 
all  R.  F.  C.  real  property  is  subject  to  local  taxation. 
This  property  was  assessed  from  1943  on  ui^til  the  deed 
was  -neoorded  on  February  17,  1947,  to  the  United  States 
of  America,  whereupon  the  property  became  exempt  from 
taxation.  Dviring  the  period  this  property  was  assessed 
to  the  R.  F.  C,  (i>144,178.36  in  taxes  accrued  against 
this  property. 

"Since  Congress  provided  for  the  payment  of  local  taxes 
by  the  Reconstruction  Finance  Corporation,  it  is  possi- 
ble that  an  insistence  on  payment  on  the  part  of  the 
City  may  have  brought  results  prior  to  the  action  of 
the  Board  in  canceling  tiiese  taxes," 

FACTS. 

There  are  additional  facts  governing  the  acquisition  of  the 
former  Empire  Hotel  Building  by  the  United  States  of  America 
which  are  not  set  forth  in  the  above  quoted  letter. 

A  special  warranty  deed  conveying  the  former  Empire  Hotel 
Building  from  the  Reconstruction  Finance  Corporation  to  the  United 
States  of  America  was  dated  December  23,  1943.  This  deed  was 
delivered  by  the  Reconstruction  Finance  Corporation  to  the  iHiblic 
Buildings  Administration  of  the  Federal  Works  Agency  on  April 
6,  1944,  and  the  receipt  of  said  deed  was  acknowledged  by  the 
Public  Buildings  Administration  on  April  15,  1944, 
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In  Jiily,  1944,  the  Reconstruction  Finance  Corporation  requested 
that  taxes  subsequent  to  th.e  date  of  tr  jjisfer  be  canceled  upon  the 
payment  of  a  pro  rata  amount  of  the  taxes  for  the  period  from  Janu- 
ary 1,  1944,  to  April  15,  1'j44.   On  July  25,  1944,  the  Reconstruc- 
tion Finance  Corporation  forwarded  to  the  City  and  County  of  San 
lifanclsco  a  United  States  Treasury  Warrant  In  the  amomit  of  „0,456«2a 
In  payment  of  the  pro  rata  amoxint  of  the  taxes  from  January  1,  1944, 
to  April  15,  1944.  Thereafter,  on  Auijust  7,  1944,  by  Resolution  No. 
4147,  the  Board  of  Supervisors  canceled  the  second  Installment  of  the 
1943-44  real  property  taxes  oa  the  former  Empire  Hotel  Building. 

The  deed  to  the  former  Empire  Hotel  Building  from  the  Recon- 
struction Finance  Corporation  to  the  United  States  of  America  was 
not  recorded  until  February  17,  1947.   For  that  reason  taxes  were 
assessed  on  the  property  for  tl.e  years  1944-1945,  1945-1946,  1946- 
1947  as  against  the  Reconstruction  I'lnance  Corporation,  even  though 
legal  title  to  tlae  buildln/^  was  In  the  United  States  of  America , 
and  the  property  was  tlierefore  tax  exempt.   These  later  taxes  were 
canceled  of  record  by  tae   Board  of  Supervisors  on  Deceuber  2,  1946, 
by  Resolution  No.  6944  after  a  request  by  the  Special  Assistant  to 
the  Attorney  General  of  the  United  States  of  America  that  these 
taxes  be  canceled. 

OPINION, 

As  stated  a.ove,  the  deed  to  the  former  Empire  Hotel  Building 
from  the  Reconstruction  Finance  Corporation  to  tlie  United  States  of 
America  was  dated  December  23,  1943,  and  was  delivered  to  the  Public 
Bulldlnf;8  Administration  of  the  Federal  Works  Agency  on  April  6, 
1944.   Title  to  the  former  fimplre  Hotel  Building  was  transferred 
from  the  Reconstruction  Finance  Corporation  to  the  United  States  of 
America  as  of  the  date  of  the  deliver;;;'  and  a.cceptance  of  t}ie  deed 
by  the  United  States  of  America. (9  Cal .  Juris,  p.  149,  Sec.  48). 
Therefore,  as  of  April  6,  1944,  the  United  States  of  America  be- 
came the  owner  of  the  former  Empire  Hotel  Building  and  the  property 
waa  thereafter  tax  exempt. 

The  deed  In  the  Instant  case  was  not  recorded  until  February 
17,  1947.   However,  the  recordation  of  the  deed  has  no  effect  on 
the  transfer  of  title,  title  being  actually  transferred  on  delivery 
of^  the  deed  and  acceptance  of  it.  An  unrecorded  deed  Is  a  valid 
conversance  of  the  title  as  between  the  Immediate  parties  thoreto 
and  as  to  all  the  world,  save  a  subsequent  purchaser  or  encumbrancer 
In  good  faith  and  for  a  valuable  consideration  whose  Instrument  is 
first  duly  recorded.  (9  Cal,  Juris,  p,  206,  Sec  91),  Tlierefore, 
the  only  purpose  of  the  recording  statute  Is  to  protect  a  subsequent 
purchaser  In  good  faith  and  for  a  valuable  consideration  who  pxir- 
chases  the  property  In  reliance  upon  the  record  of  ownership. 

In  the  Instant  case  Inasmuch  as  the  transaction  was  between 
two  governmental  agencies,  the  Reconstruction  Finance  Corporation 
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and  the  Public  Buildings  Administration  of  the  Federal  Works  Agency, 
acting  for  the  United  States  of  America,  and  there  was  little  like- 
lihood. If  any,  that  the  Reconstruction  Finance  Corijoratlon  would 
transfer  the  former  Empire  hotel  building  a  second  time,  there  was 
no  need  for  Immediate  recordation  of  the  deed  to  protect  the  United 
States  of  America,  the  purchaser. 

You  are  therefore  advised  that  the  legal  t* tie  to  the  former 
Empire  Hotel  Building  was  transferred f rom  the  Reconstruction  Fi- 
nance Corporation  to  the  United  States  of  America  as  of  April  6. 
1944,  when  the  deed  from  the  Reconstruction  finance  Cor]/oratlon 
wa  s  delivered  to  the  Public  Buildings  Administration  of  the  Federal 
Works  Agency.   After  that  date  the  Reconstruction  I'lnance  Corpora- 
tion was  no  lon/':er  the  owner  of  the  former  Rnplre  Hotel  Building  ai  d 
could  not  be  compelled  to  pay  any  subsequently  accrulnp;  taxes. 

The  taxes  on  the  former  Empire  Hotel  Building  were  canceled 
pursuant  to  Section  4986  of  the  Revenue  and  Taxation  Code  which 
provides  as  follows: 

"All  or  any  portion  of  any  vmcollected  tax,  penalty, 
or  costs,  heretofore  or  hereafter  levied,  may,  on  satis- 
factory proof,  be  canceled  by  the  auditor  on  order  of  the 
board  of  supervisors  with  the  written  consent  of  the  dis- 
trict attorney  If  It  was  levied  or  charged: 

•a  ■/<■   •.(• 
"(f)  On  property  acquired  after  the  lien  date  by 
United  States  of  America  if  such  pro.^erty  upon  such  acqui- 
sition becomes  exempt  from  taxation  under  the  laws  of  the 
United  States."  ^.^  -;}  ■;£■ 

Vt/hlle  the  above  section  states  that  the  taxes  "may"  be  canceled, 
the  courts  have  held  that  this  provision  Is  mandatory  and  does  not 
give  the  Board  of  Supervisors  any  option  or  discretion  In  the  matter 
of  cancellation  of  taxes.   (See  City  of  Los  Aiij-^eles  v.  Board  of 
Supervisors  I  108  Cal.  App,  655.) 

You  are  therefore  advised  that  the  cancellation  of  tlie  taxes 
on  the  former  Empire  Hotel  building  subsequently  to  its  acquisition 
by  the  United  States  of  America  In  April,  1944,  was  mandatory  upon 
the  board  of  Supervisors  ,  that  the  Board  had  no  discretion  lo  re- 
fuse to  cancel  auch  taxes,  arid  that  the  Board  acted  properly  In 
canceling  the  taxes  on  the  former  Empire  Hotel  Building. 

Respectfully  submitted 

JNO,  J.  0»T00rjR 
To:  Board  of  Supervisors.  City  Attorney, 

cc  Assessor, 
cc  Controller. 
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JuiM  18,    1947 

SVBJIOTt      XSDIOEIIT  kW,  RtSPOMBlBILITT  OF  RELATIYB 

D%mr  Siri 

W«  hm-wm   your  r«qu*tt  for  opinion  as  follows s 

^>*   hsTo  «t  haund  at  th«  pr«««nt  tlso  tha  oaaa  of  a  forty- 
tvo  /ottr  old  woff«n  raelpiaat  of  Indlgant  Aid.  Gha  raaalva^ 
rallaf  throur>  althar  tho  Publla  Wolfara  Wpartaent  or  tha 
Stata  Rallaf  Adrnlniatration  froa  1936  up  until  tha  spring  of 
1944  aad  again  fro«  S«pt«i&bar  1946  to  tha  prasant  tisa.  Sha 
ia  faabla-aiadad  and  pajohotio  and  is  clasniflad  at  unaaployabla  • 
Tha  eaaa  vas  diaoontinuad  in  tha  spring  of  1944  whan  tha  raoipiant 
atatad  that  aha  plannad  to  ^ml   aMployaiant  and  no  Ion  ar  wishad 
rallaf.  Sha  aajs  aha  aupported  haraalf  fron  than  until  r-et)taEdI>ar 
1946  through  jaba  as  a  domaatia  and  aa  a  ohanbarmaid  in  hotala. 

"Shortly  bafora  aid  was  dlssontinoad  in  1944 ,  it  waa 
laarnad  that  tha  racipiant  had  an  illaritimata  daughtar  who  waa 
twenty-ona  yaars  old  at  that  tima.   Sha  waa  working  aa  a  elark- 
typist  for  a  fadaral  govarnmant  aranoy  and  waa  aarninp;  tl66  par 
■onth.   This  knowladga  ca»a  to  our  attantlon  thr«^ui?;h  tha  Dlatriot 
Attornaya*  '  filce,  l*uraau  of  t'oatostlo  Ralationa,  aa  tha  raalpiant 
waa  oontaoting  than  in  an  affort  to  obtain  funda  fron  tha  dau^iitar 
aad  "to  obtain  har  ouatody."  Upon  rariaw  of  th«  nituatien  by  tha 
Pistriat  Attornay'a  office,  it  waa  laamacJ  t  hat  tha  raoiplant 
had  nay#r  cared  for  tha  daup-htar,  that  tha  fathar  nad  mada  monthly 
paymanta  for  har  aara  with  foatar  paranta  with  whoa  aha  lirad  froai 
Infanay  and  with  whoa  aha  waa  atlll  lirinf-  at  that  tiaa,  and  that 
tha  raaipiant  apparently  paid  no  attentloii  at  ell  to  tha  daughtar 
until  aha  raaehad  tha  a^  of  about  aightaan  yaara  or  latar,  at 
whieh  tiaa  aha  started  to  contact  tha  dau*?htar«a  aaployara,  aak*d 
tha  Poliea  Deoartaont  to  follow  har  daughtar  'h^n  aha  want  out  in 
tha  avaning,  and  alailar  aatlritiaa,  the  Tiatrlot  Attorney's 
Office  atatud  that  thay  pTanr»«»d  to  tak»  no  net  Ion  on  tha  raoipiant*s 
raqueat  for  a  warrant  to  be  iaaued  on  a  fail>ira  to  oroTlda  charge 
aad  that  they  aonaidared  the  raeiniant  a  dangerous  peraoa. 

We  would  Tcry  rauch  appreciate  your  opinion  on  tha  following  ointai 

(1)  Does  tha  fact  that  a  r^cirlant  of  Indlpent  Aid  did  not 
proTide  care  or  aup  ort  to  a  son  or  daughter  durin^r  hia 
ainority  allainate  or  reduca  tha  child 'a  raaponsiibllty 
for  support  of  tha  parent  in  subsequent  years? 

(e)  Is  it  proper  for  Indigent  Aid  to  be  granted  in  a  case  aueh 
aa  this  fhmn   tha  daughter  ia  financially  oble  to  aake  a 
eentrlbutlon  towarda  tha  aupport  of  her  parent  but  ia 
unwillinc  to  do  sot" 
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Th«  courti  »»▼•  ooiulstcntly  h«ld  that  altlxough  th»re  mmj   b« 
n  agr»l  t»uty  to  support  Indicant  r«latlYii«  within  c«rt«ln  d»Br«»« 
•f  •MMARKoinity,  the  eotmon   l»w  provided  no  way  of  onforolaF  th« 
duty.   Huoh  duty  theroforo  can  be  onfore^d  only  by  ttatuto  which 
•tatufces  muit  bo  strictly  ooiiatruod  a?«ln«t  ths  public  ^•Jl*.  *^**  ._. 
Sec.  806,  Calif  or  nlB  Civil  '^odc;  La  von  ▼.  Lar«cn.  IP  r.l   App.  4e»| 
SUly  V.  Yor<ii.  146  Cal.  146.)  Tk»c  court.  Coaling  being  whet  it  is 
It  iakcs  Tory"'ltttld  oxcuaa  for  than  to  hold  that  tharw  la  no  raaponal- 
blllty.   Tha  fact  that  tha  raolpiaat  did  not  aupport  tha  ralatlra 
dorlna  minority  alght  be  sufficient  to  Inollna  the  oourt  In  thla 
direction.   Ho  oasaa  can  be  found  which  directly  decide  thla  point. 
In  tbe  case  under  dlaeuasion  the  relative,  aalary  would  eeaR  to  be 
inaufficient  to  ceapal  support  for  auch  a  holdln  Buat  be  baaed  on 
aSllity  to  support.   (?.c.  206,  nallfornia  Clwll  Code).   The  qua.tion 
of  ability  to  pay  auat  be  detenalned  by  the  Boar*  or  Suparriaora. 
(See.  2678.  \elfare  L   laatituuiona  rpAe).  The  Relatiwea  Contribution 
Scale  could  nJt  W  uaed  in  flxiwr.  rea ooneibility  for  it  ap-lia.  only 
in  fixlnr  raaponslblllty  of  relativea  of  roelplanta  of  Old  Age 
benefita  and  not  Inditrent  Aid.   But,  if  it  were  uaed  aa  .mlda,  the 
relatiwe  would  undoubtedly  have  atifficiant  deduetiona  to  bring  her 
net  incotce  under  $156  which  la  the  niniwrn  net  lneo«e  that  e  r-ljjl^* 
can  receive  without  being  cow^ellad  to  aupport  a  recipient  or  oia 
A^e  benefita. 

It  ia  not  only  proper  but  mandatory  that  aid  be  granted  eren 
thott^  flnaoeially  reeponelble  relativea  do  not  contribute.   (See. 
§800,  Welfare  6c  Inatltutiona  Code),  'ibe  indlgentfa  right  to  «yPP®'J 
by  the  county  la  not  llnltei  to  casea  where  the  Indipeot  ia  without 
a  reaponalble  relatiwe  with  ability  to  eupport,  but  ia  r^etricted 
in  apnlloatlon  only  to  those  casea  where  the  r*latlT#  la  *^^^*pj 
supporting  the  indicent.   (rpunty  of  Loa  Anffelea  ▼.  Friable,  19  Cal. 
tM). 

Tou  are  adwiaed  accordingly* 

Reapeetfully  aubnitted. 


CITY  ATTORIBT 


Tot  Director 

Public  Welfare  renartment 


CIA 
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SUBJBCTI      CLAIM  TO   .'IDOfcts  RFPIRBMIW  ALLOUAHCS  aiX>»  tlCTini 
166  or  TRB  CHAIITBR. 

0«ntl«a«ni 

This  will  acknowl«dg«  r»o«lpt  of  your  rottont  poqu«»t  for  mn 
opinion  «•  follows} 

"Th*  Koilronont  Board  has  dir«ot«d  that  tha  partlnant 
faeta  In  oonnaetlon  with  tha  easa  of  Frank  P.  Saallln,  who 
dlad  on  Janusrj  28,  1944,  ba  racited  to  you,  to  tatitfy  a 
(tuaatlon  about  tha  banaflt  payabla  to  his  widow,  Mrs. 
Christina  Soollln. 

"Iha  following  faata,  th«r«fora,  ara  aulmittadt 

"1  -  Frank  P.  reollln  baeaaa  a  aaabar  of  tha  ''oliaa 
Dapartmant  in  August,  1907,  and  1»aaasa  a  aaabar  of  tha  3an 
Pranolsco  City  and  County  fivployaaa*  Ratlraaant  Syataa  undar 
saetlon  166  of  tha  ehartar. 

"1  -  Aocording  to  tha  raaord,  Frank  -.  Saollln  appliaA 
for  ratlrenant  on  account  of  disability  elaiaad  to  raault 
fro*  an  ineidant  on  Fabruary  13,  1937,  followad  by  a  haart 
attack. 

"8  -  Tha  Ratiramant  Board  putirad  Br,  Soollln,  affactlwa 
KoTaabar  6,  1956  baoausa  of  diaabllity  raaulting  fron  tha 
foragoing  injury. 

"4  -  On  January  88,  1944,  Mr.  Soollln  dlad,  tha  daath 
oartificata  showing  tha  IwMdlata  aauaa  of  daath  aa  'cardlo- 
waacular  dacoaipansatloni  artario-aclarotio  haart  diaaaaa  and 
artarioacloaroais  * . 

"6  -  On  August  18,  1944,  Christina  Seollin,  tha  daaaaad'a 

wifa,  filad  an  application  for  aontlnuation  of  ratira»ant 
allovanoa. 

"6  -  Saotion  166  (c)  of  tha  Cha  tar,  aa  aawndad,  affactiwa 
May  17,  1996,  proTldaa  for  qualification  for  daath  alloaanaa, 
that  daath  «ust  occur  within  thraa  yaara  from  data  of  injury. 

*You  ara  roquaatad  to  adwi  aa  tha  RatiraBant  Boa  d  whathar 
or  not  tha  raquiramant  appaaring  in  aaction  166  (c)  of  tha 
Chartar,  is  a:)rlicabla  to  this  casa,  in  viaw  of  tha  fact  that 
tha  haart  ailaant  was  tha  causa  of  daath,  and  tha  known  praaanaa 
of  tha  ailaiant  waa  firat  ahown  on  Fabruary  IB,  1957.* 
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toetien  166   (e)  of  th«  Charter  prorlda.  In  part  fti  follow.t 

"Th«  faallj  of  any  mo»bor  of  tho  dopartmont    (Pollco) 
vho  My  bo  killed  or  Injurod  whllo   In  tho  porfon^neo  of  hlo 
dutloB.    and  wh«   .hall  h«T«  diad   *>lthln  thro^    (S)    totii   fro« 
tha  dato   of   wieh  injurr  as  a  result   of  Bueh  InJunr.   shall 
rsoalTs   tha   following  bsneflts,    •    •    ." 

Froa  tho  foots  rolatod  In  tho  poquost.    It  doss  not  apooar  that 
Mp.  Soollln  dlod  within  thjroo  yoaps  fro«  tho  dots  of  "  Jnj^JfJ 
wcolYod  whlls   in  tho   porfortnanoo  of  hi.   dutlo.  as  a  polloo«-B. 

Undop  tho  olrooMtanoos,    Mrs.   Chrlstlno  Soollln,   tho  d«o«d«n*'« 
oldo»,   oannot  olal.  any  right  to  any  rotlramont  allo.anoo  undor  tho 
proTl   slona  of  8«?otlon  166  of  tho  Chartor. 

Rospoetfully  sabalttod* 

CITY  ATTOROT 
Tot     Rotiroaont  Board 


^m 
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SUBJSCTi     > low«r  P«ddl*rs  -   Peralt  nust  b« 
Obtaliwd  fron  Pollo«  l«parta«nt 

V^mr  Sirt 

ihis  offio«  Is  In  r*o«lpt  «f  ymir  F«qu«st  for  an  opinion,   aa 
f  oUova  t 

RE4J  S9t 

••Thara  ara  a  nximbar  of  persons  In  thla  alty  and 
••un^  who  ara  angagad  in  tha  buainass  of  sailing  flovara. 
Thair  aathod  of  proeadura  is  to  (<;o  from  nlaea  to  plaaa* 
partieularly  into  rastaurants  and  tavams,  and  if  purahaa- 
ara  ara  found  in  said  plaeas,  the  sala  is  consvaoaatad 
right  than  and  thara.  Thaaa  Tandors  hava  no  fixad  plaea 
of  boainass.  Thay  do  not  sail  thair  varas  on  tha  publia 
atraata  or  sidavalks*  Tha  aalas  ara  all  ecnfinad  within 
tha  pramisas  vt9TT96   to. 

A  quastion  haa  arlaan  as  to  whsthar  or  not  thm 
paramul  raferrad  to  ooma  within  tha  r^oTisions  of  saction 
132  of  tha  Licsnsa  Ordinance  (Jao  paga  692  of  the  .^an 
iiraneisco  Uxmieipal  Coda)* 

Tha  ease  of  'In  ra  raas»  46  Cal*  App.,  paga  666* 
at  paga  659*  would  aaaa  to  indicate  that  they  ara  pad- 
dlara)  but  sactioa  MB   of  tha  r'oliea  coda  (see  :-a£a  488 
of  tha  i>m    rranelaae  Kunieipal  Coda)  states  that  it  is 
unlawful  to  paddla  goods,  waraa,  or  loarohandiaa,  or  anjr 
article,  taatarial  or  substance,  on  the  public  streets, 
unless  dtily  licensed  to  do  so. 

The  problaia,  aa  praaanted  to  oa  in  applying 
aeotion  138  of  tha  License  Ordinance,  Is  to  determine 
whether  or  not  said  section  132  is  limited  by  the  T^ro- 
visions  of  section  869  of  the  J'ollee  Coda  and  that  said 
section  869,  aa  a  lagialatiwa  enaetswnt,  alao  limita 
tha  application  of  tha  language  found  in  the  *  In  re 
teas*  eaaa. 

You  will  alao  note  that  under  subdiTisioA  36 
of  Article  1,  Part  III,  page  671,  of  the  Jan  Francisco 
Hunieipal  Code,  a  'peddling  permit*  must  be  obtained  f 
tha  Police  lapartoant* 


In  rveapltulatlon^   I  sight  stat*  that  thm  probl«a 
b«for«  QUI   1«  this  - 

Ar«   th«  yfnAorm,   h«p«lnb«for«  r«f«rr«d 
to,   vc^  Ivd  to  obtain  a  parmlt  f roa 
tha   Polloa  Lapartmant  bafora  thay  oan 
aall   tbalr  flowara  In  tha  tavama  and 


l^itaurantaf 


QPIKIOB 

Tha  tam  ''paddlar^,   in  eoosaon  spaaoh,   aa  well  aa  in  lav^ 
haa  a  wall-undar stood  ataaning,    involving  tha   Idaa  of  itinaraney 
or  ol  going  fz^QBi  houaa  to  houaa,   or  from  plaoa  to  plaoa.     ^o^rda 
ipd  Phraaaa.  gd  aariaa.   Vol.  5,   pp.   g37«9dl;    la  ra  imes,   AC  Cal. 
Ipp.  6^6.     Tha  opanriiiioria  or  tha  paraooa  daseribad  m  yoiir  raqiiast 
for  opinion  bring  than  unquastionably  a  i thin  this  dafinltion. 

iha  Polioa  l^apartstant  is  vastad  with  tha  authority  for 
iaauing  parwlta  for  oaddlara.  Art.  1,  Part  III,  paga  671,  3m%m 
1,    subeivisictfi  56,   inmlolpal  CoSf^ 

saotion  132,   paga  092  of  tha  municipal  Coda  z««iuiras 
aTary  oarson  who  padolaa  gooda,   varaa  or  >aarahandiaa  or  any  othar 
artlela  in  any  niannar  to  pay  a  lioanaa  tax  of  ;i»12«00  par  qiartar. 
Thia  aaetion  iwould  not   ija  liaitad  in  operation  or  affaot  by 
saotion  869  of  tha   Poliea  Coda  wiiloh  mai^aa  it  unlawful  for  any 
paraon  to  paddla  on  tha  p^ablio  straata  unlass   iiaanaad  to  do  ao« 
Tha  two  aaotions  nuat  ba  eonstruad  togathar  whan  thay  eovar  tha 
saoa  subjaot  roattar.      In  ra  MoKaon,   9  j^al,  App.  ad  223. 

You  ara  advlsad,   thsrafora,    that  flowar  padcilara  opar- 
ating,   as  daaeribad  in  your  lottar,  otust  obtain  a  lleansa  fi 
tha  i'oliea     apartaant* 

Tours  vary  truly^ 


Chiaf  of  Poliaa  CITf  AffUUMl 

Polioa  '  apartaant 


CUk 


i'jiz 


June  25,    1947. 


SUl>J£UTt    IS  A  REFUSAL  TO  EIIACT  A  CIjAKTER  AMUEMClIf  A  MAflDATB  GP 
Tiit;  ELECTORS? 


a  6ntl«m«nt 


You  have  requested  an  opinion  aa  followat 

"At  the  meeting  of  the  board  of  Supervlaora, 
held  on  June  16 ,  1947,  the  Board  refused  to  enact 
Bill  No.  4773  which  purported  to  Impose  excise  tax 
on  the  retail  i^urchase,  stora^je,  use  or  other  con- 
sumption of  tangible  persoxial  property. 

"I  have  been  directed  by  Supervisor  Clirietopher 
to  request  of  you  a  written  opinion  as  to  whether 
or  not  the  enactment  of  legislation  similar  in  con- 
tent to  Bill  ]yO.  4773  would  be  contrary  to  tlie  man- 
date of  the  electors  as  expressed  in  tiie  last  elec- 
tion, wherein  they  re;-,istered  opposition  to  the 
imposition  of  a  'sales  tax.". 


OPINION. 

Since  Uie   functions  and  duties  of  tiie  City  Attorney,  aa 
set  forth  in  the  ciiarter,  are  legal  in  nature,  I  have  always 
conceived  it  to  be  my  duty,iiiien  ^riving  ray  opinion  as  City  At- 
torney, to  confine  it  to  the  leijal  aspects  of  tlie  inquiry  sub- 
mitted. 

In  a  lej^al  sense,  a  ruandate  is  an  authoritative  require- 
ment, as  of  a  sovereign,  a  command,  an  order,  a  written  direction 
by  a  court  or  Judge. 

Article  XI,  Section  8  of  the  State  Constitution,  nakes 
provision  in  respect  to  auendiient  of  a  city  or  city  and  county 
ciiarter.   ihe  amendment  proposed  to  Section  24  of  our  cliarLer 
was  submitted  to  the  electorate  in  accordance  with  this  section 
of  the  Constitution,  'ilie  Constitution  gives  such  a  proposal 
force  only  if  it  is  adopted.   It  is  invested  with  no  lejal  force 
or  effect  if  not  adopted.   It  is  a  legal  nullity,  'iliis  form  of 
proposal  is  not  to  be  corifused  with  a  declaration  of  policy. 

In  a  ler.Bl  sense,  therefore,  the  vote  of  the  electorate 
to  which  you  refer  did  not  constitute  a  loandate  or  legal  require- 
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ment  and,  hence,  is  not  In  legal  contradiction  to  the  bill  pre- 
pared at  the  request  of  the  Board  of  Supervisors  or  other  pro- 
posed action. 


Respectfully  submitted. 


JOHN  J.  0' TOOLE 

City  Attorney 


To;   Board  of  Supervisors 

(Attention  of  John  R,  McGrath 
Clerk  of  the  ^oard) 
cc:   Hon,  George  Christopher 


WP 


^li:> 


July  7,   1947 


SUBJUGTi     kWanUn  Ot  ^IRSOTOK  of  PimLIC  iiSAI/TH  OVBR  IZOUZ  CLUB 

oowwoygi)  oil  VLTNm  boat  tikd  to  a  pier. 

Dear  Slvt 

This  offlo*  la  in  reoelpt  of  your  requeat  for  an  opinion  aa 
followa: 

"Applioation  haa  baan  mada  to  thia  Dapaxtanant  by  Mr» 
Bamay  Gould^  262  O^Parrall  Straat,  for  a  parmit  to  oparata 
a  ni(^ht  oliib*  This  night  olUb  would  ba  on  a  rivar  boat^  to 
ba  callad  ^AOH  iiOk'S,   tiad  up  to  tha  piar  at  the  foot  of  Uyda 
Straet. 

*Inaamuoh  aa  thia  ia  tha  firat  tima  that  thia  particular 
typa  of  applioation  liaa  been  made  to  ttiia  Department,  «a 
should  like  your  advioa  aa  to  the  extent  of  our  authority 
in  requiring  compliance  with  night  club  and  public  eating 
•atablishment  lawa«  including  the  question  of  fee  and  right 
of  tlxia  department  to  waive  certain  requirements  such  aa 
foundation  that  would  be  requlx^d  In  a  building  on  ahore»* 

0  P  I  H  I  0  H 

The  night  club  whioh  will  be  conducted  on  a  river  boat  and  tiad 
to  tha  pier  at  the  foot  of  Uyda  Street  would  o(xna  within  the  proviaiona 
of  Sections  460  and  4a6«  Haalth  Coda*  which  may  be  found  in  the  San 
Franciaco  Jifunidpal  Code*  By  its  very  construction*  it  ia  quite  obvious 
that  the  proviaiona  with  reapeot  to  foundationa  of  bulldin{!;s  would  not 
spply  to  a  river  boat*  However*  tha  night  club  would  be  obliged  to 
ecmply  with  all  other  requireowits*  1  would  particularly  refer  you 
to  Section  454*  which  reads  as  follows} 

*Ragulationa#  Tha  rules  and  regtaations  to  be  iasuad  by 
said  Director*  aiiall*  among  other  mattera*  provide  for  tha 
following t 

(a)  SiULtable  ducts  in  said  kitohana  and  elimination  of 
dbnoKioua  and  dlaagreeabla  odors  from  said  public  eating  places | 

(b)  Suitable  hooda  for  ranges | 

(o)  Proper  ventilation  for  kitchens  and  dining  roosia) 

(d)  Baaotasnta  and  atorerooms  to  be  dry*  clean  and  sanitaryj 

(•)  Regulation  of  refrigeration  and  storage  of  foodstuffs! 

(f )  Installation  and  maintenance  of  proper  aanltary  plumbing | 


(g)  Handling^  storage  and  dispensing  of  mllk| 

(h)  Rsosptaclss  for  soiled  linen,  use  of  clean  linens 
and  laundering  thaz^of ; 

(i)  Methods  and  manner  of  dishwashingi 

(J)  Collection  and  disposition  of  garbage  and  proper 
reoeptaoles  and  containers  therefori 

(k)  Adequate  toilet  facilities  ai^  the  location  of 
water  olosets,  dressing  roonw,  lookers  and  wash  basins | 

(1)  Cleanliness  of  the  pj^eadses,  utensils  and 
towels  •'^ 

Ia1nirall7«  the  night  oluh  would  be  »Kiuired  to  oonfozm  with  the 
provlsioas  of  Section  462,  wherein  the  Department  of  Klectrlcity^ 
the  Bureau  of  Building  Inspection  of  the  Oex>artment  of  Pufollo  Voxics 
and  the  Bureau  of  Fli*e  Prevention  and  Public  Safety  would  inspeot  the 
night  club  and  detexttine  that  it  meets  with  the  approval  of  these 
particular  dopartmonts. 

The  usual  liosnse  fees  should  be  assessed  against  the  night  olub« 

In  an  appeal  from  the  decision  of  the  Municipal  Court  in  the  case 
of  People  v«  Julia  Berman,  (Appellate  I>epArtm«nt  Ho«  T7)-  Judges  Walter 
Ferry  Johnson «  G*  J*  Ooodell,  and  Janes  0*  Conlan,  made  the  following 
observations  in  the  written  decision  which  was  filed  in  this  oaset 

"The  Harbor  Canmission  has  the  power  to  make  leases  in 
furtherance  of  freight  and  passenger  business  and  for  the 
aoocBBU>dation  of  the  general  public  and  wortcers  on  the  dooksf 
but  it  is  ;Jtist  as  lmpoz>tant  to  the  patrons  and  the  general 
publlo  to  have  the  supervision  of  the  health  and  police  autb* 
orltles  exercised  over  the  CQcualssion*s  tenants  on  the  piers 
as  over  teii&nts  of  private  property  facing  the  docks*  And  to 
our  minds  the  statutory  provisions  indicate  an  intent  that 
suoh  supervision  is  to  be  exeroised  over  the  hazbor  px^enises^ 
as  in  reason  It  should  be«  by  the  appropriate  sanicipal  of- 
fioers  and  In  aocor<Jance  with  the  Clty*s  lawfia  ordinances 
and  regulations* 

•Noxious  food  or  milk  polluted  with  typhoid  germs.  If 
■•rwed  at  a  restaurant  In  the  Ferry  ^lildlng  or  on  a  pier^ 
is  as  detrimental  to  public  welfare  as  If  served  elsewhere 
within  the  City  limits |  and  In  our  Jud^i^jaont  the  City  chf^rter 
is  to  be  read  in  cooneotion  with  those  sections  of  the  Poll* 
tloal  Code  to  wMch  reference  has  be«i  made,  and  wliioh,  as 
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«•  bell*Y«»  nalM  hfMlth  and  polio*  auperviaion  of  tha  harbor 
pr«aia«a  a  mmloipal  affair  in  the  absenoa  of  apeoifio  Stata 
r«gulAtiona»     Whila  tha   axoroiao  of  tha  broad  Juriadlotion 
of  tbm  Stata  Board  of  liealtii  ia  not  barred*   yet  aa  la  aaid 
In  Peo«  V.  WilUanaon,  136  Cal,  416,  480  In  tha  oonourring 
opinion  of  judge  UoFarland,  "Tha  public  iiaalth  ia  not  a 
isnaiioipal  affair*   In  the   aenae  of  axoluding  tha   Juriadlction 
of  tlie  Stabe  over  tha  aubjaot*     fkit  there  ia  a  wide  aoopa 
for  raunlcip&l  action  on  thia  aiibjact  not  inconsistent  with 
general  lawa«" 

You  ara  therefore  adviaed  that  all  of  the  lawa  of  tha  Oity  and 
County  of  San  Franolaoo  a^id  all  tlis  rults  and  regulationa  of  tha     Ua* 
partment   of  i^tblio  iiealth  would  apply  to  the  night  olub  in  question, 
inaofftr  aa  aaid  laws,  rulaa  and  regulationa  oould  be  made  to  apply  to 
a  river  boat« 

Reap<)otfully  aubmitted, 

CITY  kTsmaa* 


Toi  Department  of  Public  Health 
OCX  Cnlaf  Adminiatrative  Offioer 

BJB 


^V'^ 


July  9,   194T 


SXJBJBCTi      BAILMEBTS— GRATUITOUS   MILUE-- LIABILITY  OF  CITY 
FOR  DISAPPEARANCE   OP  llfciKCliANIISE  GRATUITOUSLY 
STORia)  FOR  THIRD  FARTY  IN  ROOM  AT   CIVIC  AUDITORIUM, 

D«ar  Sirs 

I  have  your  letter  of  July  7,  1947,  Inqxilrlng  whether  the 
city  la  liable  uxuder  the  facts  outlined  by  you  as  follows i 

"The  National  Asooolatlon  of  Retail  Grocers  opened 
their  exhibits  in  the  Civic  Auditorium  on  i^ujaday,  June 
82^  cutd  closed  at  2  o'clock  on  Thursday,  JUne  26*  The 
man  in  charge  of  the  Campbell* a  Soups  askod  ?Jlr.  Moore, 
our  Assistant  Superintendent,  to  store  a  loa^  of  soup 
cartons,  and  on  this  lo&d  thoy  claim  there  were  sooie 
full  cartons  and  some  cartons  with  a  few  cans*  Mr* 
Moore  and  Mr*  Robertson,  one  of  the  Janitors,  placed 
the  truck  In  a  room  on  the  third  floor  and  looked  It  up» 
on  Thursday,  between  11  A»M*  and  12  noon,  when  Mr.  Moore 
went  to  the  room,  he  discovered  that  there  was  nothing 
but  enpty  cartons  on  the  truck,  and  so  reported  to  the 
nan  in  charc;e  of  the  Campbell  booth. 

"They  made  various  claims  as  to  the  missing  cans,  and 
finally  agreed  that  there  was  the  equivalent  of  26  full 
oases  missing,  to  tlie  value  of  s  148.23. 

"About  ls30  P.M.  on  June  2Cth  I  was  Infomed  of  the 
loss  and  immediately  requested  the  Police  Department  to 
make  a  full  Investlr.ntion.   m  company  with  men  from  the 
booth,  I  went  over  the  building  and  did  not  find  any  of 
uhe  missing  articles* 

"It  is  my  contention  that  under  Section  5  of  the  lease 
agreement  the  City  Is  not  liable  for  this  loss.  Please 
infona  sie  whether,  in  your  opinion,  the  City  is  liable." 

You  have  attached  to  your  letter  a  copy  of  the  lease  agreement  and 
it  is  the  standard  printed  form  of  lease  agreement  for  the  San  Fraa- 
Cisco  Civio  Auditoriiaa. 

OPINION 

It  is  my  opinion  that  on  the  facts  stated  there  is  no  liability 
on  the  part   of  the  city  to  anyone   for  the  claimed  disappearance  of 
twenty-six  oases  of  Campbell's  Soups. 


Assuming  that  the  ruin   of  liability  applicable  to  th«  city  In 
this  instance  is  the  same  as  that  applicable  to  a  private  corpora- 
tion (Chafer  '^*  lOPg  Bejtoh.  174  Cal,  47B|  Sanders  v.  Long  jJeach, 
54  Cal,  App,  (ad J  681— both  auditorium  oases j,  the  law  is  that  Samv 
evidence  of  the  theft  of  (^oocls  loft  in  the  cxxstody  of  a  bailee,  even 
though  they  were  stolon  by  hla  servant  or  employee ,  is  insuffiolont 
to  change  him  with  neglif;enoe  and  liability  for  their  loss,  and  the 
burden  is  upon  the  ovmer  to  supply  evidence  fron  which  it  may  be 
reasonably  inferred  t}mt  the  bailee  was  r;uilty  of  nop.lii-ence  either 
in  the  employment  of  his  sorvants  or  tlie  manaf;ement  of  his  business, 
which  negligence  proximately  contributed  to  the  loss  of  the  goods*" 
(Bmland  v»   I,yon  i  ireproof  litorage  Co».  94  Cal,  App.  562,  567) 

Bare,  assumin[;,  a  theft  did  occur,  there  is  no  evidence  that  It 
«M  caused  or  contributed  to  by  any  breach  of  duty  on  the  part  of  tte 
elty  and  in  this  connoction  It  may  be  obuerved  that  inasmuch  as  the 
storage  of  the  soups  was  apparently  a  ^jratultous  accosaiodation  on 
the  city's  part,  not  called  for  by  the  lease  agreement,  the  city  was 
required  to  exercise  only  slight  care  for  preservation  of  the  stcored 
goods,  (C.C,  Ceo,  1646;  Davis  v,  National  Lcanber  Co,  2f.   Cal,  App, 
111,  113)   Otherwise  stated,  the  city  would  be  liable  only  in  the 
event  it  were  px^ved  fuilty  of  'Vross  or  wanton  nefaigonoe,"  (North- 
western M,  F,  Assn,  V,  Faclxio  Go,.  187  Cal,  38,  43) 

Finally,  as  you  point  out.  If  It  were  conceivable  that  llabllltx 
could  attach  to  the  city,  the  city  under  paragraph  6  of  the  condi- 
tions incorporated  in  the  lease  agreeme  nt  could  look  to  the  Iiatloaal 
Association  of  Ketail  Grocers  (the  lessee )  to  save  it  harmless  from 
any  claim  of  the  Campbell  Soup  people,  assuming',  thoy  were  the  owners 
of  the  soup,   Said  paragraph  5  states  In  parti   "The  lessee  afT«es 
to  save  the  lessor  free  and  harmless  fron  all  claims  or  liability 
for  damages  of  any  person  or  persons  for  ,  ,  ,  loss  or  damages  to 
property  ocoasloned  by  or  in  connection  with  the  use  of  the  fromlsos 
hereby  rented  caused  by  any  sourco  v hat soever." 

Respectfully  submitted. 


CZTT  ATTOMET 


Tot  Joseph  J,  Phillips 

Director  of  Property 
CB 


§f?^ 
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tUBJIOTt     ACTION  BY  BQUBD  OW  lERMIT  APPEALS  OV  mTTBtt  AfreOO  TO 

n. 

(Nntl 


X  bftt*  jovtr  rvqtMBt  for  an  opinion  as  foUofvai 


mUnM 


"(1)  An  app«al  whioh  has  b«on  on  the  oalsndar  for  80 
,   a  r^ioaring  haTlng  baen  granted  aftar  40  daysy  and  aa 


lion  of  tvD  vaaks  at  •aipi«ati(»i  of  tha  last  40  days* 
Tba  Oalay  bftvlng  baan  oausad  dua  to  tha  Appallant**  stal 
tlvit  ha  iraa  adjiwting  tha  quastion  with  tha  FIRB  MMtaMkL,   «h» 
FXHtk  kahtiHtikL  tald  tha  Saaratary  of  this  Board  that  ha  aoulA 
■•%  sMk*  tha  adJuatHtat  aakad  far*  Tha  quastion  baing  doaa 
tti»  iMUNl  to;  Tijpttta  of  3aotloa  80  of  tha  Ohartar  vota  to 
OOWUK  ov  CnMBMSJLi  or  oan  tha  Board  drop  tha  saattar  from  tha 
f0   if  aop  what  ia  tha  atatua  of  tha  Appallant* 


*(8)  Whan  an  Appaal  lapaas  from  no  aotlon  by  tha  Ap* 
paXlant  oan  tha  Board  drop  tha  aattar  froM  tha  oalandar  at 
tha  axpiratlon  of  tiia  40  day  tisMi  liait  and  irtiat  affaat  doaa 
thia  haTS  on  tha  ona  yaar  tiaa  liait  in  ahioh  Appallant  haa 
to  apply  for  a  na«  pax«it«* 

(1)  Baation  BO  of  tha  Omrtar  dsala  spaoifioally  with  tha 
dutias  of  tha  Board  of  Pand.t  Appaala  and  raads  in  parti 

*•••  Aftar  auah  haaring  and  such  furthar  invasti- 
gation  aa  tha  board  may  dasa  naaaasary^  it  smt 
•onaur  in  tha  aotion  of  tha  dapartasnt  author!  sad 
to  iaaua  auoh  lioanaa  ar  panait*  or«  by  tha  rota 
of  four  sMabara^  aay  ovarrula  tha  aotion  of  such 
dapartaaat  and  ordar  that  tha  pamit  or  liaanaa 
ba  grantad,  rastored  or  rafusad*" 

Vba  Ohartar,  baing  a  limitation  on  tha  povar  of  any  board,  it  follova 
ttaat  tha  povar  of  a  board  to  aot  muat  ba  in  tha  Ohartar.  Tha  abova 
fvotad  portion  of  Saotion  BO  indioataa  that  tha  board  nay  aot  in 
•ithar  of  two  aaya.  Whila  it  ia  trua  that  ordinarily  tha  usa  of  tha 
ward  *aay'  is  ganarally  oonstruad  to  ba  pazaiaaiva,  in  ita  preaant 
uaa,  hammyrmr^   ainoa  tha  aaotion  provides  that  tha  board  may  aot  in 
aithar  of  two  way  a,  tha  aileot  of  tha  uae  of  tha  word  Hmj*   ia  to 
aalM  it  mandatory  that  tha  board  taka  aithar  ona  or  other  of  tha 
altamatas  pro vi dad  for  in  thia  aaotion* 


In  thm  llisht  of  othMP  p^Ptioos  of  this  •ootion*  p*rti«ttlarlar 
**iHiou«b  boarA  shAll  hoar  tm  opplloant«4Hi<*  ^  it  is  ovm  aoro  obvlouo 
ttMt  tto  aotlou  of  tho  board  !•  Mandatory*  for  tho  aootion  roqulroo 
ttet  tho  boax*d  oondoot  a  lioarlng*  and  after  tho  lioaring*  togotbor 
vltli  auoh  InToatlgatifln  aa  thoy  aaj  bmIco*  arrivo  at  a  eonoliioion  and 
this  oonoluaian  Muat  bo  oltbor  to  approvo  tho  aotlon  of  tho  hoad  of 
tho  dopartmont  or  ovorrulo  tho  dopartsHit'a  aoticm* 

thorofori  Z  advlao  you  that  tho  board  oannot  dr^p  tho  aottor 
ttio  oalondar«  but  acoat  follow  tho  nandato  of  ftootioa  19* 

(S)  km  I  havo  ladloAtod  aboro  la  your  flrat  quoatlonv  tho 
board  would  havo  bo  pooor  to  drop  an  appoal  onoo  tho  appoal  was  filod 
Nfardloss  of  tho  rsosons  that  tho  appollant  ai^it  slvo  or  tho  falluro 
•B  tho  port  of  tho  appollant  to  proaoouto  his  appoal«  BoooTar,  nothing 
would  provont  tho  am>«ll>^nt  frcM  disnisslng  his  ovn  appoal* 

Thoroforo  I  adTiao  you  again  that  whon  an  appoal  lapooo,  tho 
boovt  aost  oither  oonovr  with  tho  ruling  of  tho  board  or  oiporrulo 
tbo  dopartnont*s  doeision  in  ordor  to  disposo  of  tho  appoal,  ftinoo 
tho  board  has  no  power  to  dismiss  an  appoal  or  drop  it  from  its 
•alondart  it  will  not  bo  noooaaary  to  oonaidor  the  offoot  that  s\*oh 
aotioa  would  hare  upon  tho  ordlnanoo  whioh  sets  a  ono  year  tlMO  ILsit 
la  whioh  appollant  has  to  apply  twe  a  now  porait* 

■ospootfully  sidbaittod. 


om  ASfOBxa* 


Toi     Board  of  Ponsit  Appocas 
■JM 


•2* 
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July  16,  1947 

SUBJECTS   Quorum  with  Reference  to  Board  of  Permit  Appeals. 
GantlAman: 

Thla  office  Is  in  recei-  t  of  your  request  for  an  o  inion, 
as  follows: 

REQUEST 

"The  Board  of  Peroit  Appeals  requests  an  opinion 
on  the  following  questions 

"Can  the  Board  of  Permit  Appeals,  with  only  three 
membern  orosent,  hold  a  meeting  and  vote  on  matters  before 
the  Board.   The  charter  states  there  must  be  four  members 
to  vote  to  1VERRUT.E  a  matter.   By  this  implication,  does 
the  law  require  that  four  members  be  present  at  the  meet- 
ing to  constitute  a  quorum?  Also,  what  is  the  legal 
definition  of  a  quorum  for  this  Board?" 

OPINIOW 

The  Board  of  Permit  Appeals  is  t'overned  by  flection  39  of  the 
Charter  with  reizard  to  the  number  of  members  required  to  overrule 
the  action  of  another  city  and  county  office  or  departm'nt.   The 
applicable  portion  of  faction  59  reads  as  follows: 

"After  suoh  hearing  and  such  further  investi- 
gation as  the  board  may  deem  necessary,  it  may  concur 
in  the  action  of  the  department  authorised  to  irsue 
such  license  or  permit,  or,  by  the  vote  rf  four  ^Tiembers, 
may  overrule  the  action  of  such  departivent  and  order 
that  the  permit  or  license  be  granted,  restored  or  re- 
fused." 

The  Board  of  Permit  Appeals,  however.  Is  also  governed  by  the 
provisions  of  subsection  (i)  of  Section  19  of  the  Charter  which 
provides  that  a  quorum  for  the  ti^naaction  of  official  business 
shall  consist  of  a  majority  of  all  members  of  each  board  '■■r  ocm- 
misFion,   Subsection  (i)  of  Section  19  and  Section  39  are  not  in 
conflict,  but  suDolement  each  other.   The  Charter  framers  appear 
to  have  deliberately  made  It  difficult  to  overrule  and  they  Just  as 
deliberately  made  it  easy  to  sustain  a  determination  of  a  depart- 
ment.  There  is  nothing  unusual  about  a  situation  such  as  this, 
since  frequently  during  meetings  of  our  own  Board  of  Supervisors 
there  are  not  sufficient  members  present  to  pass  emergency  ordinances 
and  the  ordinances  must  be  passed  in  the  regular  manner.   Other 
instances  may  be  cited. 
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Thua«  thra*  aambere  only  eonstltut*  a  quorun  of  th«  Board  of 
Permit  Appeals  and  It  requires  the  presence  of  three  members  to 
perform  all  acts  of  the  Board  except  the  overz*ullng  of  the  action 
of  a  department  which  is  specifically  governed  by  subsection  (1) 
of  Section  19. 

In  my  opinion,  the  unamblcmous,  plain  and  clear  languai?e  of 
subsection  (1)  of  Section  19  osnnot  be  overruled  or  changed  by 
implication. 

Respectfully  subsiltted. 


CITY  ATTORNBT 

To:   Board  of  Permit  Apnealt 
lAP 


^n 


July  16,  1947 


SubJ«ott  Conduotors*  and  Bus  oparators*  Turn-in 
Time  CoHip«nsabl«« 

^•ntlttucn: 

lou  adviao  that  on  liay  30«  a  le^al  holiday,  th« 
tiiMrollfl  of  the  blunlclpal  Railway  report  conduotora  and 
bus  operators  as  workiii^.  ten  minutes  and  thirty  ninutes, 
respeetively,  at  atraij^it  tine.   This  was  in  addition  to 
the  tine  reported  for  service  on  that  day  and  paid  Tor  at 
the  rate  of  time  and  a  half*   The  railroad  managanent  stated 
that  the  turn- in  time  of  ten  minutes  for  conduotors  and 
twenty  minutes  for  bus  operators  should  be  compensated  only 
at  straight  time* 

iou  have  asked  two  questions! 

1*  May  the  railroad  manut_ement  report  con- 
ductors and  bus  operators  the  ten  and 
twenty  minutes  turn-in  time  as  working 
timeT 

8*  If  question  1  is  answered  in  xihe  af- 
firmative should  this  time  be  compensated 
at  straii^t  time  or  time  and  one»half T 

OPINION 

It  has  been  reco^l^^ed  by  the  Public  utilities 
Cenalsaion  and  the  tfana^er  of  Utilities  that  when  platform 
mmn   and  bus  operators  report  at  carbarns  for  their  runs 
there  are  oertain  duties  that  they  must  perform  and  require 
tine  before  they  may  actually  begin  work.   >.hen  their  rvina 
are  eompleted,  in  t;he  case  of  conductors  and  bus  operators, 
they  are  required  to  report  at  the  carbarns  uzid  a  period  of 
time  is  t-  equired  for  segregation  and  counting  of  tokens, 
pennies,  ailver,  cuirenoy  and  transfers  received  during  the 
runs,  torn  in  those  collections  to  the  cashiers  and  obtain 
proper  receipts*  All  of  these  services  are  performed  at 
the  oarbums  and  have  been  cozuidered  as  actual  time  worked* 
Bus  operators  must  do  all  the  tliinj^s  that  are  required  of 
a  conductor,  plus  the  fact  that  they  must  drive  their  buses 
to  places  designated  as  the  parking  places  for  buses,  and 
frequently  require  considerable  time  to  park  the  buses  and 
then  walk  Tram  the  point  of  parking  to  the  cashier (s  window 
where  they  t^o   through  the  process  of  surrendering  their 
receipts,  as  is  required  of  conductors. 

I  an  advised  that  the  allowanee  of  tiiM  to  plat- 
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fem  BMI  tor  tlui  s^rvio**  dttvcrib^d  abov«  la  i  •a«i«ll» 

It!?£i        T^l*^^?**^  **y  ■''"•*  '•Al»-«7  tranipor^tlJo 
•jst«u.      It   thor«for«  *pp»ur«  that  what  la  a  rat.aonabla 
and  propM'  ti«a  to  b«  eraat^d  platTom  mb  1.  I  f i^J^ 
altuatlon  to  b«  det^nnliMd  by  tha  aanagaMnt.       **""*^ 

tl  •  ^***'  ^^"*  queatlon  is  anowarad  in  tbm  affinM- 

..-.       w^«    .    iour  aaoond  quaation  i»  anB»ar«d  by  pafarrim    you 

"rlatfom  attploya«a  and  bua  oparatora  aiiali 
ba  paid  c»»»  and  ona-half  tiaaa   tha  rata  of 
pay  fixad  aa  heroin  providad  for  all  work 
perforaad  <m  aix  daya  apaeiXiad  aa  hoUdaya 
by  ordiaanaa  of  tha  board  of  auparviaora  for 
auch  aB4>loyaaa«'* 

Kay  80  la  ooa  of   tha  la^al  holi^Jaya  soaoifiad  hr 
oi^dinanc.  that  platforsi  man  and  bui  oparatorJ  aSu  ba       ^ 
JT     "^w**  \*«»li<i*y»     Aa  thay  ara  paid  ona  and  ona-half 
IZH^  ^  ''*^v,®^.?*'  **''•'  ^^**  proridad  for  ra^jular  workiaa 
*J??'w*?T.**  ^^?   *^^  ^'^  -iueation  «ua  actually  •mnrmd  on 
thla  holiday,  platfom  aaa  and  bua  oparatora  ahould  ba  nald 
r^  2^.h*;k^''*'  ^'^•^•^  on  **«y  30  «t  tha  aeaa  rata  of  pay 

aSnSi  S«M?Lr?''?.^***"^^^^*   ^  holiuay  and  ara   coniii: 
quantly  antitlad  to  tiaa  and  ona-half  for  tha  aoi>«all«d 
turn-in  tiaa*  -»»-^»*aww 

^oura  truly^ 


GZT'f  ATTOBin 
Tot     Civil  <>arYlca  OomiaaiMi 
oa  llaaa£«r  oT  utilitiea 

DRH 
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Jtaly  21,   1947. 


SUBJECT!    STATUTE  OF  LIMITATIONS  0  J  ACTION  FOR  RECOVERY 
FOR  SERVICES  RENDERED  BT  THE  CITy  AND  COUNTT 
(^  SkS   FRANCISCO  FOR  THE  CAKE  AND  TREATMENT  OF 
PATISKTS  AT  SAN  FRANC  I.  CO  HOSPITAL,  LAGURA  HONDA 
HOME  and  HAS3I£R  HEALTH  HOMBj  CREDITORS'  CLAIMS, 

D«&r  Slrt 

This  r«pll«0  to  the  following  Inquiry  which  you  addressed  to 
this  of float 

"Tha  Dapartnant  of  Public  Health  has  constant 
occasion  to  place  claims  against  the  estates  of  persons  to 
whom  care  and  treatment  have  been  rendered  by  the  3an 
Francisco  Hospital,  the  Laguna  Honda  Home,  and  the  Hasslar 
Health  Home* 

"It  fz^quently  occurs  that  such  persons  were  not 
billed  by  this  department  for  such  caz*e  and  treatment  at 
the  time  the  care  and  treatment  wax^  r«ndeT«d  due  to  the 
fact  that  there  appeared  no  ability  to  pay  for  the  same* 

"In  checking  through  the  daily  'Recorder*  we  very 
frequently  find  that  estates  are  being  probated  for  such 
persona*  In  these  cases  it  is  our  practice  to  render  a 
claim  a^^ainst  the  estate  for  the  cost  of  the  care  and  treat* 
nent  that  have  been  furnished*   It  is  our  present  policy, 
when  submitting  claims,  to  include  only  the  cost  of  care 
and  treatment  that  have  been  rendered  to  such  persons  with- 
in the  four  year  period  immediately  preceding  the  date  of 
the  submission  of  our  claim* 

"vVe  should  now  appreciate  an  opinion  frcKn  your 
office  as  to  otir  right,  when  submitting  such  claims,  to 
include  the  cost  of  care  and  treatment  furnished  prior  to 
four  years  from  the  date  of  the  submission  of  our  claim 
against  the  estate* 

"It  sometimes  occur  that  after  having  billed 
persons  for  their  care  and  treatment  at  the  above  named 
institutions,  we  are  unable  to  effect  collection  of  the 
bills,  such  bills  remaining  as  open  aecovints  on  our 
records*   In  the  event  that  in  our  daily  checking  of  the 
'Recorder,*  we  find  estates  being  probated  for  suoh 
persons,  do  we  have  a  legal  right  to  submit  such  bills 
as  claims  against  the  estates  if  more  than  four  years 
have  elapsed  since  the  time  of  the  Issuance  of  our  orig- 
inal bill* 


You  will  not*  that  In  the  second  question  the  only 
different  circumatanoe  Is  that  a  claim  was  rendered  at  the 
tlxae  the  cai^  and  treatment  weire  furnished," 

OPINION 

It  Is  my  opinion  that  In  submitting  such  claims  agalixst  dece- 
dents* estates,  you  should  render  your  claim  for  the  full  amovmt  due 
regardless  of  whether  the  care  and  treatment  were  furnished  more  than 
four  yeare  prior  to  the  date  of  flllnc  the  claim,  and  regardless  of 
whether  any  bill  you  have  previously  submitted  was  rendered  luore  than 
four  years  before  the  filing  of  the  claim. 

The  reason  for  this  Is  that  the  City  and  Coxmty  has  no  oauae 
of  action  aealnst  the  patient  until  the  patient  "acquires  property." 
(Sec.  2603,  Welfare  and  Institutions  Code;*  County  of  Los  Angeles  v. 
i3arbanell.  Civ.  A.  5359:  Id.  v.  Cope  (1939),  Civ.  A.  4406;  Id.  v.  Jobe 
(1941),  Civ.  A.  4946.**)  And  vintll  such  time  the  statute  of  limitation* 
does  not  begin  to  run* 

In  the  nature  of  things  It  Is  Impossible  for  you  to  know  at 
what  date  the  patient  acquires  property,  that  Is,  acquires  the  ability 
to  pay  for  the  care  and  treatment  theretofore  furnished  hla.   Therefore 
you  do  not  know  when  the  statute  began  to  run.  Hence  In  order  properly 
to  protect  yourself,  the  claim  against  the  deceased  patient's  estate 
should  be  In  the  full  amount  of  the  reasonable  value  of  all  oare  and 
treatment  previously  furnished  the  patient. 

(By  reason  of  the  wording  of  section  2603  the  statute  of  limit- 
ations would  probably  commence  to  run  whether  you  were  aware  that  the 
patient  had  acquired  oroperty  or  not,  and  Its  running  would  r^robably  not 
be  Interrupted  by  the  fuct  that  the  patient  at  a  subsequent  period  ceased 
to  have  any  property  or  ability  to  pay.   34  Am.  Jur.  p.  114,  Sec.  140. 
Limitation  of  Aotlone.) 


<»Cec.  2603  of  the  i. elf  are  and  Institutions  Code  reads  so  far 
\M   pertinent  I 

"If  a  person  for  the  supnort  of  whom  public 
moneys  have  been  expended  acquires  property,  the  county 
shall  have  a  claim  against  him  to  the  amount  of  a  reason- 
able charge  for  moneys  so  expended  and  such  claim  shall 
be  enforced  by  action  against  him  by  the  district  attorney 
of  the  county  on  request  of  the  board  of  supervisors. 

♦»  Unreported  decisions  of  Appellate  Department  of  Los  Angeles 
Superior  Court. 
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Whether  a  bill  was  randarad  to  the  patlant,  and.  If  so,  its 
data  ara  not  material  factors  In  submitting  a  claim  •^;;alnst  hit 
estata,  except  that  tlie   amount  of  your  claim  would  no  doubt  be 
governed  by  the  amoxint  of  any  bill  preTlously  submitted, 

Hespaetfully  submitted^ 


CITY  ATTORKBY 


J.  C  •  Gelger,  M.  D. 
Director  of  Publie  Health 

Thru  Chief  AdalnistratlTe  Officer 
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JUly  24,   1947. 


SUBJECTS     Control  of  Leasing  of   Park  Propei-ty 
by  iBoard  of  i^ua«rvlBora« 

a«ntl«iMni 

I  am  in  r«c«ipt  of  jovlt   owsmuniGation  reading  as  follovsi 

**Th«  Finanos  C<»snitt«e  at  Its  meeting  of  June  26, 
directed  that  an  ordinance  be  prepared  to  the  effect t 

That  all  agreements  for  the  use  of  any  part 
of  the  lands  under  its  control  or  use  of  any 
structure  on  any  park,  squax^,  avenue  or  ground 
entered  into  by  the  Park  lepartiaent  and  which 
are  required  to  be  ap  )roved  by  the  board  of  c^uper* 
visors,  under  lection  41  of  the  charter,  shall  be 
for  the  period  omamencing  July  1st  and  ending 
June  30th,  and  shall  be  submitted  to  the  ;>oard 
of  Supervisors  for  its  consideration  at  least 
six  (6)  weeks  before  the  effective  date  of  any 
such  agrvesMint* 

"It  will  be  appreciated  if  the  above  ox^inanoe 
may  be  prepared  by  your  office  at  an  early  date  for  the 
consideration  of  tiie  Finance  Comiaittee.'* 

OPINION 

Section  41  of  the  cl^iarter  gives  to  the  Poard  of  3upez*visors  the 
right  to  apDZK>ve  any  lease  of  park  property  entered  into  by  the  Paxic 
Commission.   The  '^oard  Ixaa  only  tlie  right  to  approve  or  disapprove  and 
can  add  no  conditions  to  the  lease  to  make  any  lease  automatically  ex- 
pire on  July  1st  oi^  any  y«ar,  or  to  exceed  for  a  year  would  be  adding 
conditions  to  the  lease  which  might  not  be  agreeable  to  the  joard  of 
Park  Commissioners,  and  therefore  you  have  no  right  to  adopt  any  oz*din- 
anoe  which  would  x^quire  such  conditions  to  be  written  into  a  lease. 

In  many  eases  It  is  not  feasible  to  make  the  lease  for  a 
year.   It  might  be  necessary  to  make  it  for  a  shorter  or  for  a  longer 
period  and  the  Board  of  Park  Connissioners  would  be  Justified  in  sub- 
mitting the  lease  to  you  for  your  ap  .z*oval  emd  the  l^oard  of  oupervisors 
should  exercise  a  sound  discretion  in  the  ^3  proval  or  disapproval  of  ^e 
lease,  and  if  the  lease  were  beneficial  to  the  city  it  would  be  your 
duty  to  i^px^ove  it  irrespective  of  the  length  of  its  texns. 

As  I  have  already  indicated,  some  leases  might  be  made  for 
only  a  leonth  and  a^jain  it  mi^ht  be  to  the  advantage  of  the  city  that  a 
lease  be  made  for  a  period  of  years,  and,  therefore,  I  am  of  the  opinion 
that  the  Board  of  Supervisors  cannot  enact  any  ordinance  which  would 
limit  the  tern  of  any  lease  that  the  Park  Coomission  might  see  fit  to 
enter  into. 


l-'urthArmoref  it  Is  th«  duty  of  th«  Board  of  3up«rvl8or«  to 
giv«  ooncld«ratlon  to  any  lease  that  may  be  aubtnlttad  to  you  by  tha 
Park  Comiulaalon  and  you  would  haTa  no  right  to  adopt  an  ordlnanea 
which  woijld  provlda  that  the  lease  must  bo  submitted  at  any  definite 
tisM  before  it  becomes  effective,  bearing  in  mino  at  all  times  that 
you  had  a  perfect  right  to  take  sufficient  tiae  to  give  consideration 
to  any  lease  which  may  be  submitted,  to  the  end  that  you  may  b« 
fanlliar  with  all  the  facts  of  the  leasing. 

Under  these  eonditions,  I  deem  it  unnecessary  to  pireoare  any 
oirdinanoe  as  requested  in  your  commni cation* 

Respeotrully  submitted, 

CITT  ATTORMEY 
Board  of  Supervisor* 
CC  -  Uayor 

JJO»T 


^m 


J 

July  28,   1947 


SUBJECTS     RSIOniAL  OF  APPLICATION  PGR  PBRHIT  WITHIN  ONB  YEAR 

AFTER  REFUSAL  AS  PnOVII)13)  UY  SiiCTIOH  SI,   PART   III 
OP  THE  SAN  FRANCISCO  MUi'ICIPAL  CODE. 

T>%1  Sirs 

I  aa  in  raoelpt  of  your  request  for  an  opinion  aa  follows t 

"On  jazM  S,  1947,  ponolt  was  granted  to  Dr«  B*  S*  Cooper 
%•  Maintain  a  Dog  and  cat  Hospital  at  2433-35  ClesMnt  Street 
In  aooordanoe  with  the  terms  of  Part  II,  Chapter  V,  Section 
17  of  tha  Municipal  Code* 

"Subsequently  the  decision  of  the  Director  of  Public  Health 
was  appealed  to  the  Uoax^  of  Permit  Appeals  by  a  group  of 
citizens  in  the  imnediate  vicinity  of  the  proposed  location. 
After  due  consideration  the  lioard  of  Pexmit  Appeals  reversed 
the  decision  of  the  Director  of  Public  Health* 

"In  Hcoordiinoe  with  t lie  terms  in  Part  III-  Article  1-  Section 
31,  as  aiasnded,  a  new  application  cannot  be  filed  wichin  a 
period  of  one  year  from  date  of  denial  by  uhe  Board  of  Per^ 
mit  Appeals* 

"On  July  17,  1947,  a  new  application  was  filed  with  this 
Department  for  a  permit  to  establish  and  maintain  a  Dog  and 
Cat  Hospital  at  2433  Clement  Street  by  Vx*   Milton  M>^lcs, 
attorney  for  the  applicant.  Knanuel  S«  Cooper,  D.V.M*  This 
application  was  filed  on  the  basis  of  the  wording  of  Section 
31  above  referred  tox  *provided  that  when  cuiy  permit  is  denied 
by  reason  of  definite  existing  conditions  which  prevent  the 
granting  of  said  pemit,  and  said  conditions  are  removed  or 
renedied,  the  one  year's  prohibition  against  a  reapplication 
will  not  apply*  < 

"I  aai  forwarding  to  you  a  copy  of  the  application  and  asking 
if  this  l^epartnent  may  accept  the  application  due  to  the  word- 
ing which  apparently  ccaiforms  with  the  above-quoted  Section 
31. 

"Inaauuch  as  it  has  been  indicated  that  purohase  of  the  pro- 
perty is  involved  and  the  applioant  and  his  counsel  are  most 
anxious  to  have  this  case  heard  at  the  earliest  possibls  date, 
we  would  appreciate  an  early  reply*" 

0  P  i  H  J[  0  N 

As  you  state  in  your  request.  Section  31  of  Part  III  of  the 
San  Franoisoo  Ifunicipal  Code  provides  that  where  the  board  of  Per- 


■it  Api>««l8  overrules  the  action  or  an  officer  In  granting  a  penalty 
the  applloatlon  for  a  permit^  nor  for  a  like  permit  covering  the 
••BMi  location,  shall  not  be  renewed  nor  shall  the  some  be  heard  until 
the  expiration  of  one  year  fSKn  the  date  of  the  action  on  the  original 
application,  with  the  following  proviso t 

**  «  «  «  that  when  any  permit  is  denied  by  reason 
of  definite  existing  conditions  which  prevent  the 
granting  of  said  poxmit,  aiuSl  said  conditions  are 
roBoved  or  remedied,  the  one  year*s  prohibition 
against  a  reappli  cation  will  not  apply*  ** 

The  pertinent  provlsicms  of  the  application  presented  to  you 
which  purport  to  brin(;  it  within  the  above  proviso  are  the  follofwingi 

XV 

"The  protest  and  appeal  filed  a^^alnst  said  applica- 
tion and  against  the  action  of  the  Department  of 
Public  Heath  in  granting  said  application  was  based 
upon  the  claim  that  the  following  existing  conditions 
vovOiO   be  injurious  to  the  public  health,  namely.  €He" 
posaibility  that  the  premises  were  of  such  a  cyiaracTer 
tKat  they  would  permit  the  emission  of  unpleasant  odors 
and  noises  in  bi-e  event  a  dog  and  cat  1  oapital  ahoulfl 
be  established  and  maintained  therein*  Tne  permit  above 
ref^erred  to  was  denied'  by  the  action  of  the  said  Board 
of  Appeals  by  reason  of  the  said  existing  coxviitlons*' 


It 


"The  applicant  as  a  part  and  condition  of  this  applica- 
tion and  as  a  condition  of  the  perBiit  If  ^-ranted  uiider- 
takes  and  apyees  to  remove  or  remedy  the  existing  condi- 
tions gfaove  referred  to  in  each  and  all  of  the  follcsrUm 
respects t 

"(a)  The  applicant,  subject  to  the  approval  of  the  De- 
partment  of  Public  Health,  will  install  In  the  premises 
modem,  proper  and  adeqtiate  sound  proofing  to  prevent  the 
esiission  from  the  said  premises  of  any  sounds  which  would 
be  Injurious  to  the  health  or  public  welfare  of  the  sur- 
rounding neighborhood! 

"<b)  The  applicant,  subject  to  and  under  the  direction 
of  the  bepartment  of  Public  Health,  would  make  any  and  all 
necessary  and  adeq;uate  Installatlmis  to  prevent  tne  smission 
from  said  proadsos  ot   any  odors i 

"(C)  Zh  addition  to  the  foreroing  the  applicant  under- 
takes and  apyees  to  make  such  reconstruction  of  the  pre- 
siises  and  to  make  such  installations  therein  as  the  De- 
partment of  Public  Health  may  deem  roaaonably  necessary 
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for  the  protoctlon  of  the  publlo  health  and  walTare. 
and  agrees  further  In  the  ostabllshnent  and  nalnten^noe 
or  said  ao(s,   and  cat  hospital  to  comply  with  any  and  all 
reaaonable  puloe  and  regulntlona  whioh  may  be  prescribed 
by  the  Department  of  Public  Health  and  to  complTwlth  suoh 
ordlnanoe.  a.  aay  now  exist  or  nay  hereafter  be  estabUshed 
respecting  the  public  health,  safety,  comfort  and  welSre^ 
so  far  as  the  same  may  be  applicable  to  dog  and  oat  hospitals. 

"?;ith  respect  to  the  foregoing  the  applicant  undertakes  and 
agrees  hereby  that  all  of  thTundert Sings  abS^  S^SIsS^ 
for  the  removal  or  remedying  of  the  said  existing  eonditions 
shall  fom  a  part  and  be  a  condition  of  any  pexttit  mnted 
pursuant  to  this  application,  and  undertakes  and  axrSes 
furty»r  to  execute  any  and  all  written  Instruments  which  bat 
be  prescribed  oy  the  Department  of  Public  Health  or  by  any 
o«ier  department  or  officer  ol  the  city  and  County  of  San 
Pranoisoo  for  the  purpose  of  carrying  into  effect  and  en- 
forcing the  said  undertakings  for  the  resioval  and  rened^nc 
of  the  said  existing  conditions,"  (asphasisAdded)     ^^ 

You  will  note  in  paragraph  IV  of  the  application  that  the  "definite 
existing  conditions"  which  are  stated  to  have  oausod  the  refusal  of  the 
«;^  L!?"?  ^tie  posaibilitj  that  the  premises  were  of  such  a  charact« 
that  certain  things  would  imppen  if  the  permit  were  granted.  YoTwiU 
?JI  d2?f;.J^!  the  applicant  has  attempted  to  meet  the  provisiortSr 
i^4.  If^"^  •  •^■*i"«  conditions  be  removed  or  remedied  by  the  statemtfit 
!^L?!„yfu!'  5?  a  condition  to  the  granting  of  the  nermlt  to  remo^ 
or  remedy  zne   existinf^  conditions  above  referred  to.   •«»^ 

wi«.v,<^®l^>,*^v.^'*^y  advised  that  the  new  application  does  not  come 
Within  the  above  quoted  proviso  of  Section  31  of  Part  m  of  the  San 
Fraaclsoo  Municipal  Code  for  the  following  reasons i 

K.  ^V     V^   alleged  existing  conditions  which  caused  the  pemit  to 

STtH^Sif  Sr!-">°*f  ^"  ^ff?'  °«^^i^i°n«  gxistinf:  at  the  time  the  ^U- 
eation  was  heard  but  comUtlona  which  might  possibly,  in  the  future^ 
hare  ocme  into  existence  if  the  pemit  w£re  to  be  gri[nted.\nd     * 

at  thf  ^i«!*5?!li^J^  alleged  existing  conditions  were  actually  existing 

Sot  ^i^Lt^J^*^i^J/^PH****^***  ~'  ^^•^"*'  ^^«  '«"  application  doeS 
not  show  that  the  conditions  "are  removed  or  remedied"  but  only  that  ae 
a  condition  to  /^ranting  the  permit  that  the  applicant  agrees  to  take 
necessary  steps  to  correct  ttiis  condition.  Prom  the  w^ing  of  the  pro- 
?;■**?»,!  It   *  cogfftlon  precedent  to  filing  the  application  and  hearing 
It.  that  the  cowutionfl  which  cuused  the  permit  to  be  refused  in  the  first 
iJ"^***  ^  *^J=^»<*y  removed  or  remedied  at  the  time  the  new  application 


You  are  tharofore  advised  that  the  applicant  nay  not  renew 
his  application  nor  may  you  hear  it  until  the  expiration  of  one 
year  froM  the  date  or  your  action  on  the  orlcinal  application* 

Heapeotfully  eutaBitted, 


CITY  ATTOiuanr 


Tot  Director  of  Public  Health 
IiSM 


^ni 


July  20,  1947 

SUBJECT  1  T«rraln«tlon  of  the  war  with  reeoect  to  section  163  of  the 
okiftrter  dealltvg  with  retired  peraoua. 

Qentlefien  \ 

JXm   Chnrlee  Roclcwell^  as  spokesman  for  a  committee  of  the  "Re- 
tired Flreaitti  and  Widows  Association  of  the  San  Francisco  Fire  De- 
partment" has  made  certain  objections  to  iny  opinion  to  you  on  the 
above  subject  of  May  2,  1947.   Ihese  objections  are  contained  In  a 
citation  of  points  and  authorities  substaiitiatlng  Ids  contention  that 
the  war  has  not  terminated  and  tlierefore  section  165(b)  of  the  Charter 
Is  not  now  In  effect.   I  am  obXl{^ed  to  iiiform  you  tliat  I  disa^ee 
with  the  conclusion  reached  by  ilr*  Rockwell*  Before  reacMn^^  tlils  de- 
cision, I  liave  carefully  scrutinized  tlie  authorities  cited  by  him  md 
have  In  addition  roconsldored  at  length  my  opinions  of  April  10,  1947 
and  :4ay  2«  l'^47,  relating  to  this  matter*  Mr.  Rockwell  has  relied 
stroii^^ly  on  a  letter  of  the  Attorney  General  to  tloe  President  dated 
Sei>teiiber  1,  1945,  ffx  d  has  quoted  at  len^^th  ti.erefrom.   I  take  the 
liberty  of  directing:  your  attention  to  tlie  following  language  con- 
tained elaev«i:ere  In  t>iat  surae  letter  concerning  the  termination  of  the 
wart 

"I  think  It  would  be  appropriate  for  me  to  bring  to 
your  attention  certain  general  ooiiSiderations.   I  must 
do  so,  however,  in  terms  of  broad  ^generalisation.  Inasmuch 
as  each  of  these  statutes  has  its  own  h' story  and  its  own 
purpose  and  Interest.  Any  question  as  to  the  termination 
of  an  Individual  statute  must  therefore  be  determined  in 
the  light  of  the  statute's  history  a^id  purpose,  and  in  the 
light  also  of  the  factual  coaditlona  prevalllog  at  the  tiae 
the  question  is  raised." 

In  Biy  review  of  the  authorities,  I  liave  concluded  that  "termi- 
nation" or  "duration  of  tive  war"  are  pliras*  s  that  have  received  vary- 
ing inxerpretatlons.  Certainly  It  must  be  condeded  tliat  in  the  strict 
technical  sense,  a  state  of  war  does  not  end  until  a  formal  treaty  of 
peace  la  signed  and  ratified.  However,  It  does  not  necessarily  fol- 
low that  the  techiilcal  sense  is  always  employed  wiien  tlie  word  "war" 
Is  used.  Aa  Indicated  by  the  Attorney  Oeneral's  letter,  the  purpose 
of  the  statute  or  enactment  must  be  looked  to  in  determining  tiiie  sense 
intended. 

The  obvious  purposo  of  suspending  tlie  terms  of  section  163(b) 
of  the  charter  In  time  of  war  is  to  assist  In  niakinc  available  addi- 
tional manpower  for  the  prosecvition  of  tliC  war  of  production.   A  per- 
son on  tiie  retired  rolls  of  tiie  city  wiio  mit^ht  wlsli  to  aid  in  this 
direction  would  be  subjected  to  possible  financial  loss  if  he  did  seek 
employment,   lo  remove  this  deterrent,  t)  e  llmitailoiis  of  section 


163 (b)  were  suspended  by  the  people  during  time  of  war.  T}m   desir- 
ability of  such  suspension  la  self<-evldetit  —  on  t  .e  one  hand  tiie 
termendous  demands  of  war  require  accelerated  production  by  Indus- 
try which  can  only  be  satisfied  by  a  t:Teatly  augunented  supply  of 
labor, while  at  the  seme  time  manpower  for  Industry  Is  rapidly  de- 
pleted by  the  expansion  of  the  armed  forces. 

The  voters  recognised  that  ciuurter  section  163(b)  would  restrain 
persons  to  whom  It  was  applicable  from  entering  mployment  that  would 
further  the  war  effort  and  therefore  lifted  this  restraint  uiitil  six 
months  after  the  termlnatlou  of  the  war.   If  tlie  foregoing  Is  the 
reason  for  the  suspension  of  the  tonus  of  this  section  of  tlie  ciiarter, 
then  In  a  relatively  short  time  after  the  aotiuQ  fighting  ceased, 
that  reason  no  longer  exists.  Tho  demand  on  Industry  for  the  Imple- 
ments of  war  disappears.   Very  soon,  demobilisation  makes  available 
again  an  adequate  supply  of  raar^}ower.  Tliere  Is  no  longer  the  neces- 
sity that  created  the  demand  for  every  available  -aan;  again  I  say, 
if  this  necessity  was  the  reason  tlie  people  authorised  the  suspension 
of  section  163(b}  of  the  cliarter.  It  would  appear  tliat  when  sueh 
necessity  vanishes.  It  was  Intended  that  tiie  suspension  of  the  char- 
ter dlsappearG  with  It. 

To  put  the  matter  another  way,  the  people,  long  before  the  war, 
decided  that  when  an  employee  becouies  entitled  to  retirement,  ho 
must  lliiilt  his  gainful  occupation  or  else  suffer  a  dl-.ilnutlon  of 
retirement  benefits.   Thereafter,  In  1944,  an  exception  was  nzade  In 
time  of  war  wi«n  it  would  imve  been  inimical  to  tl:ie  Interests  of  oxae 
country  to  restrict  such  persons  from  full  employment. 

Upon  the  surrender  of  tJ^  bellii^erants,  and  oertainly  within 
six  months  thereafter,  it  was  no  longer  Inconsistent  or  Incompatible 
with  the  national  welfare  t.  llrtit  the  employment  of  persons  receiv- 
ing paj^ents  from  t  e   retirement  system.   Wlien  tlM   normal  clreum- 
stance  again  obtained,  the  people  nust  hrve  Intended  tlmt  the  usiial 
limitation  on  gainful  occupations  shoult^-^  revive. 

The  propriety  of  eonsluerlng  the  Intention  of  the  voters   In 
Interpreting  the  words  of  an  enactment  passed  ^by  them  is  supported 
In  baumbaujUi  v.  San  DIoko,  44  Cal.  App.  (2)  398  and  In  Kaiser  v. 
Hopkli.s.  6  Cal.  "T3J  637,  538,  where  It  is  stated  i 

"It  Is  a  general  rule  of  statutoi^y  construction  that  the 
courts  will  Interpret  a  measure  adopted  by  vote  of  tlie 
people  In  such  manner  as  to  give  effect  to  the  Intent  of 
the  voters  adoptln^^  it.  (Cooley  on  Constitutional  Limi- 
tations (5th  ed.),  sec.  66).   It  must  be  held  that  the 
voter o  Judged  of  the  amendment  t^iey  were  adopting  by  the 
maanln  apparent  on  its  face  according  to  the  /general  use 
of  the  woo'da  anployed.  Such  is  tl^  rule  where  It  does  not 
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appear  that  the  words  were  used  in  a  teohnioal  sanaa. 
(Miller  V.  Dunn,  72  Cal.  462  (14  Pac,  27,  1  Am.St.Rep. 
67} •)   *Vthere  a  word  havijig  a  technical  as  well  aa  a 
popular  meaning;  la  uaed  in  the  C  natitutlon,  the  courts 
will  accord  to  It  Its  popular  aignifieation,  unless  the 
very  nature  of  tiie  subject  indicates,  or  the  context 
suggests,  tl:at  it  is  bsed  in  its  technical  sense.* 
The  words  used  in  a  constitution  *must  be  taken  in  the 
ordinary  and  common  acceptation,  because  tliey  are  pre- 
svuned  to  have   Leen  so  uxxderstood  by  the  framers  and  by 
the  people  who  adopted  it.*" 

In  the  foregoing  case  the  plaintiff  had  been  denied  a  yeteran'a 
exemption  from  taxation  granted  by  the  Constitution  of  the  ^tate  of 
California.  This  exemption  was  extended  only  to  those  who  had  served  in 
the  armed  sairvices  for  at  least  tiilrty  days  in  tiine  of  war.  The  plaint- 
iff. Kaiser,  liad  served  less  than  tloat  period  befoz*e  t'ne  Annistiee  of 
World  "Sr  I,  but  olaiined  that  because  he  had  remained  in  the  service  for 
a  considerable  time  after  the  cessation  of  fighting,  that  he  had  served 
in  time  of  war,  since  no  peace  tireaty  was  signed  until  1921.  llie  bupreme 
Court  looked  to  the  circumstance  thet  the  people  had  voted  on  this  enaet- 
ment  and  therefore  so\ight  out  the  Intent  of  the  voters.   It  was  coneeded 
that  If  the  technical  meaning  of  the  word  war"  was  applied,  as  was  done 
in  Dooley  v.  Johnson,  133  Cal.  Apr>.  459,  that  the  olalntiff  was  correct. 
The  court  overruled  the  last  cited  ob-se  and  decided  that  the  people  in- 
tended to  benefit  onlv  those  who  served  in  ti/ne  of  conflict  and  that  they 
did  not  use  the  word  war"  in  Its  technical  sense. 

As  the  Constitution  is  the  basic  law  establiahed  by  the  people 
for  the  government  of  the  state,  so  the  charter  Is  the  expreasion  of  the 
voters  for  the  government  of  the  municipality.  Thus  it  would  appi  ar 
consonant  with  the  reasoning  of  the  Kaiser  case  for  me  to  consider  the 
purpose  of  the  voters  in  suspending  Section  163  (b)  of  the  charter. 

Adverting  to  the  practical  aspects  of  the  effect  of  applying 
the  technioal  meaning  of  the  word  war**  to  this  charter  section,  it  must 
be  remembered  that  the  national  goverrment  has  entirely  different  purposes 
and  needs  in  adhering  to  and  employing  the  teclinical  sense  of  the  tens. 
The  existence  of  ;nany  of  the  powers  of  the  executive  and  even  the  militarj 
depend  on  the  continuance  of  a  technical  state  of  war.  The  subjugation 
of  the  mrxmuj   is  not  eompleted  by  his  surrender.  The  "war**  must  continue 
in  order  to  prepare  for  the  ultimate  treaty  of  peace.  No  such  oonsldex^ 
ations  exist  with  relation  to  the  administrative  problems  of  a  municipal- 
ity.  The  dislocation  and  extraordinary  measures  dictated  by  the 
necessities  of  war  az*e  conditions  that  should  endure  only  as  long  as  the 
war  ire qi  ires  they  exist,  v/hen  the  actual  eonfliet  is  over,  when  the 
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populfttion  of  th*  ratmlolpftllty  has  In  faet  returrwd  to  Its  p«ao«tiiB« 
z^utln*,  the  •zlstenoa  of  a  tacVinlcal  state  of  war  Is  of  no  real 
significance  In  municipal  or  every  day  affalz>s,  and  therefore  In  the 
popular  sense,  the  war  Is  In  fact  oyer. 

In  addition.  It  should  be  noted  that  the  possibility  exists 
that  It  will  be  many  years  before  the  treaties  of  peace  will  be  signed 
with  all  of  the  enemy  belligerents.  Surely  it  would  be  a  difficult 
and  unreasonable  position,  to  maintain  that  the  voters  oontMiplated 
or  intended  that  this  war  clause  of  the  charter  was  to  remain  In  effect 
for  years  after  the  reason  for  sueh  a  clause  had  dlsaptB  ared. 

You  cure  thez^fore  advised  thai  the  war  Is  over  within  the 
aMsalnic  of  Section  163  (b)  of  the  charter,  and  that  subsection  Is 
again  in  effect* 


Respectfully  sutanitted, 

CITY  ATTORHEX 
Retireaent  Board 

CMLH 


2.f  f  V 


August  6,    1947* 


SUBJECT!   Declaration  of  Policy  In  re  Sale  of 
Unused  Real  Property, 

Gentlemen  t 

You  have  made  the  following  request  for  a  declaration  of  policy* 

"Pursuant  to  direction  of  the  Judiciary  Committee 
of  the  Board  of  Supervisors,  you  are  hereby  respectfully  re- 
quested to  draft  in  proper  form  and  return  to  said  Committee 
a  Declaration  of  Policy  which  will  present  to  the  voters  a 
question  in  substantially  the  following  formj 

"•Shall  the  Departments  \inder  the  Jvirisdiction 
of  the  City  and  County  of  San  Francisco,  the 
Public  Utilities  Commission  and  the  San 
Francisco  Unified  School  District,  dispose 
of  all  properties  not  now  being  used  or  in- 
tended for  use  for  public  purposes?'" 

OPINION 

Section  179  of  the  Ciiarter  provides  for  the  submission  to  the 
electorate  of  declarations  of  policy.   The  sole  authority  of  the  Board  of 
Supervisors  in  this  regard  is  set  forth  in  this  section. 

The  section  does  not  authorize  the  Supervisors  to  submit  to  th« 
electorate  a  declaration  of  policy  as  to  any  matter  which  they  may  not 
enact  by  ordinance.   The  question  then  Is  whether  tlie  board  of  Supervisors 
could  enact  an  ordinance  or  ordinances  requiring  disposal  of  property  by 
departments  of  the  City  and  Coiinty  and  the  School  District  as  stated  in 
your  request,   I  assume  your  request  infers  to  real  property. 

As  to  the  real  property  of  the  School  District,  its  sale  is  con- 
trolled by  Section  18601  and  other  sections  of  the  Education  Code,   Its 
sale  is  within  the  Jurisdiction  of  the  governing  body  of  the  School  District, 
The  Charter  confers  certain  powers  on  the  Board  of  i^ducation  as  such  gov- 
erning body  "in  addition  to  the  powers  conferred  by  the  general  laws  of  the 
state,"   (See  Charter,  Section  135)   The  Charter  cannot  «uid  does  not  limit 
the  powers  vested  in  the  Board  of  Education  by  general  law,  either  as  to 
the  sale  of  real  property  or  otherwise.   Neither  can  the  Board  of  Super- 
visors do  so  by  ordinance  nor  the  electorate  by  declaration  of  policy. 

As  to  real  prooerty  under  the  control  of  city  and  county  depart- 
ments. Section  92  of  the  Charter  prescribes  the  pix)cedui?e  for  sale.  From 
this  section  it  appears  that  the  Board  of  Supervisors  may  authorire  such 


#8 


sale  only  "on  the  recoimnendatlon  of  the  officer,  board  or  commiaalon  In 
charge  of  the  department  responsible  for  the  administration  of  such  prop- 
erty.** 

Initial  policy  making  as  to  sale  is  Invested  by  the  Charter  in 
the  officer,  board  or  coraral salon  in  charge  of  the  property  and  is  not  a 
subject  of  ordinance  of  the  Board  of  Supervisors,   It  may  not  therefore 
be  submitted  by  the  Supervisore  to  the  electorate  by  declaration  of 
policy. 

For  these  reasons,  I  am  xinable  to  comply  with  your  request* 
Respectfully  submitted. 


CITY  ATTORNEY 
Board  of  Supervisori 


cc  -  Mayor 


AijgUBt  6,  1947 


SUBJECT  I   SCHOIARSHIPSj  RIGHL'  OP  ART  COMMISSION  TO  ESTABLISH 

Oont lemon t 

This  office  is  In  receipt  of  your  request  for  an  opinion  as 
follows I 

**I  inolose  a  letter  from  Cainmlssioner  Bom  of  the  Art 
Oomniission  which  entails  a  suggestion  for  the  expenditure  of 
funds  allotted  to  the  Art  Commission  in  the  1947-1948  budget. 

*Would  you  be  so  kind  as  to  advise  the  Oommission  in 
wrltinc#  prior  to  its  next  meeting  which  will  occur  on  July 
9,  1947,  as  to  whether  or  not  in  your  opinion  the  plan  sug- 
gested by  Mr«  Bom  would  be  within  the  legal  powers  of  the 
Oommission  under  its  appropriation?** 

OPINION 

Section  46  of  the  Charter  regulates  the  powers  and  duties  of 
the  Art  Commission.   In  part  it  provides  as  follows: 

"The  Coramiaeion  shall  supervise  and  control  the 
expenditures  made  by  the  Board  of  Supervisors 
for  Music  and  the  Advancement  of  Art  and  Music*** 

The  intent  of  the  framers  of  the  Oi^iarter  was  undoubtedly  that 
expenditures  for  the  Advancement  of  Art  were  to  be  made  only  in  those 
instances  when  the  people  of  San  Francisco  in  general  would  benefit 
thereby.  While  it  is  true  tiiat  your  proposed  plan  is  a  worthy  one 
and  nay  be  a  step  toward  the  Advancement  of  Art,  nevertheless  it  is 
a  fundamental  rule  of  constitutional  law  no  longer  requiring  the 
citation  of  authorities  that  municipal  funds  can  be  appropriated  only 
for  municipal  purposes.  Under  your  plan  a  vast  body  of  the  oitisens 
would  receive  no  benefit  wlxatevor, while,  on  the  other  hand,  one  or  a 
very  few  az^ists  would  receive  a  liberal  education  at  the  expense  of 
the  taxpayers.  This  would  not  be  a  sufficient  public  purpose  to 
authorize  the  expenditure. 

It  has  previously  been  held  by  this  office  that  the  symphony 
orchestra  could  not  periorm  outside  the  Oity  limits  at  City  expense, 
(See  Opinion  No.  3608,  1944  Aeries,  and  Opinion  No.  S760,  1946  Series.) 
for  the  reason  tl^mt  it  involved  an  expenditure  of  public  funds  for 
other  than  a  public  purpose. 

You  are  advised  therefore  that  your  Oommission  cannot  appropriate 
funds  for  the  establishment  of  the  proposed  scholarship  plan. 

Respectfully  submitted^ 
To:  Art  Coranission  OITY  ATTOliNBOC 


^^94- 


August  7,  1947 


SUBJECT  I   REVISION  OP  CLASSIFICATION  AND  PROMOTIVE  POLICY  IN 
DIVISION  "P"  -  ENGINEERING  SERVICE,  POWER  OF  CIVIL 
SERVICE  COMMISSION  TO  ADOPT;  NO  VESTED  KIOHT  TO  TAKE 
PROMOTIVE  EXAMINATION. 

Gentlemen} 

I  am  In  receipt  of  a  letter  from  the  Technical  Engineers',  Archi- 
tects* and  Draftsmen's  Union,  wherein  you  were  requested  to  obtain  an 
opinion  from  me.  The  letter  reads  as  follows t 

"This  organization  requests  your  committee  to  obtain  an 
opinion  frran  the  City  Attorney  on  the  question  listed  below. 
So  that  the  question  might  have  more  meaning,  a  general  back- 
ground of  the  situation  Is  given  as  follows: 

"In  the  past,  there  has  been  no  differentiation  between 
the  City's  engineering  employees  except  In  their  classification 
titles  such  as  Draftsman  and  Engineer,   The  succession,  through 
promotional  examination,  has  always  been  from  Draftsman  to 
Engineer,  There  has  been  absolutely  no  other  distinction  nade 
between  the  two  classifications  Insofar  as  opportunity  for 
pranotlon  waa  concerned.  The  Civil  Service  Commission  on  April 
9th,  1947,  adopted  a  Revision  of  the  "F"  Classifications,  and 
In  doing  so  divided  the  "P"  Classifications  into  two  groups, 
namelyt 

"'Technical'  for  Draftsman,  anA 
"'Professional*  for  Engineers 

"Dhder  this  division  of  personnel.  Incumbent  employees  in  the 
'Technical*  f:roup  will  be  given  only  ONE  opportunity  to  promote 
themselves  to  the  Professional  Group,   If  an  applicant  shoxild 
fail  to  pass  the  forthccaning  examination,  his  promotional  oppor- 
tunities cease.  Therefore,  the  *Technlcal'  group  would  not  con- 
tinue to  enjoy  the  promotional  opportunities  that  they  and  their 
predecessors  have  enjoyed  heretofore, 

"The  right  of  the  Civil  Service  Comjalsslon  to  determine  the 
promotional  relation  between  any  positions  is  not  questioned, 
but  after  having  done  so  and  having  established  such  policy  over 
a  period  of  many  years,  the  right  of  the  Commission  to  suddenly 
change  this  policy,  thus  restricting  the  promotional  opportunities 
of  Incumbent  employees,  is  questioned.   It  is  to  these  Inoianbent 
employees  only  that  the  questions  proposed  herein  refer.   It 
is  felt  that  any  consideration  of  the  following  questions  should 
include  the  fact  that  many  Incumbent  omployees  chose  City  sep- 
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vice  as  a  career,  and  have  since  remained  In  such  service 
because  of  the  possibility  of  advancement  through  oromotlon, 
and  that  any  chanf^e  of  policy  adversely  affecting  these 
employees  Is  not  only  morally  xmjust,  but  In  direct  opposition 
to  the  fundamental  concepts  of  the  merit  system  ol"  government, 

"You  are  respectfully  requested  to  ask  the  City  Attorney  for 
an  opinion  on  the  following  question: 

"Can  the  Civil  Service  Ccmmilsslon  legally 
restrict  the  promotional  opportiuiitles  of 
Incumbent  employees,  after  such  opportunities 
have  existed  by  virtue  of  Commission  policy  for 
many  years? 

"As  may  be  readily  noted,  the  course  adopted  by  the  Civil 
Service  Commission  In  regard  to  future  policy  In  this  matter 
Is  of  extreme  Importance  to  members  of  this  organization." 

OPINION 

In  the  preparation  of  this  opinion  consideration  has  been 
given  to  the  report  of  the  Personnel  Director  and  Secretary  of  the 
Civil  Service  Commission  upon  which  the  Civil  Service  Commission 
based  its  Revision  of  Classifications  and  Promotive  Policy  In  Division 
"P "-Engineering  Service.  This  report  indicates  that  the  request  for 
the  change  was  Initiated  by  the  Director  of  Public  v/orks  and  that  on 
October  16,  1946  a  committee  composed  of  the  Director  of  Public  Worics. 
the  City  Engineer,  the  Manager  of  Utilities  and  the  General  Manager 
of  the  San  Francisco  V.'ater  Department  was  appointed  to  consult  with 
the  Civil  Service  Commission  on  the  matter.  The  report  further  indi- 
cates that  on  February  11,  1947  a  meeting  was  held  with  representa- 
tives of  the  engineering  employee  group  wherein  certain  recommendations 
were  made  by  the  employees.  A  preliminary  report  was  presented  to  the 
Civil  Service  Commission  on  March  26,  1947.   The  Commission  ordered 
th«  natter  posted  and  interested  groups  were  asked  to  submit  their 
views.  Thereafter,  communications  were  received  from  various  groups 
and  consideration  was  given  by  the  camnittee  to  their  sufcestions. 
Thereafter,  a  report  was  made  to  the  Civil  Service  Commission  which, 
on  April  9,  1947, adopted  the  Revision  of  Classifications  and  Promotlv* 
Policy  In  Division  "F"-Bnglneering  Service. 

Pursuant  to  the  revision  there  was  established  a  professional 
engineering  class  group  consisting  of  five  levels  of  engineers  as 
follows! 

Junior  Engineer 

Assistant  Engineer  Grade  1 

Assistant  Engineer  Grade  2 
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Engineer 
Senior  Engineer 

There  also  was  established  a  technical  engineering  class  group 
consisting  oft 

Junior  Draftsman 
Draftsman 
Senior  Draftsman 

and  classes  of] 

Public  Works  Inspector 
S\irveyor«s  Field  Assistant 
Instzounent  Man 
Chief  of  Party 

The  revision  also  provides  that  the  minimum  requirements  for  entrance 
to  examinations  in  the  professional  group  be  a  college  degree  in  en- 
gineering or  registration  as  a  civil  engineer  In  the  State  of  Califor- 
nia, -«•  such  other  professional  registration  as  may  be  provided  in  the 
future  by  the  State  of  California  to  designate  professional  engineers. 

The  roooranendation  as  to  promotive  examinations  which  was  adopted 
by  the  Civil  Service  Commission  was  the  followingi 

IT  IS  FURTHER  RECOI.ffilENDED  that  hereafter  open 
and  promotive  examinations  be  held  simultaneously 
for  the  various  levels  In  the  professional  group; 
provided,  however,  that  pennanent  civil  service 
employees  in  the  technical  group  be  allowed  to 
take  the  first  series  of  examinations  for  positions 
in  the  professional  group  on  a  promotive  basis j  that 
the  promotive  lists  be  adopted  first  and  iiave  priority 
over  the  entrance  lists;  that  thereafter,  permanent 
civil  service  employees  in  the  technical  group  be 
permitted  to  participate  in  examinations  in  the  pro- 
fessional group  only  when  they  meet  the  minimum  re- 
quirements established  for  entraaice  to  the  examination. 

The  result  of  the  adoption  by  the  Civil  Service  Commission 
of  the  Revision  of  Classifications  and  Promotive  Policy  in  Division 

F" -Engineering  Service  is  that  employees  presently  in  the  technical 
engineering  group  will  have  the  opporttmity  to  take  but  one  series  of 
examinations  for  promotion  to  the  professional  engineering  group. 
Should  any  such  employee  fall  to  pass  such  an  examination,  he  will  have 
no  further  opportunity  to  advance  from  the  technical  group  to  the  pro- 
fessional group  upon  a  promotive  basis* 

Your  sx>ecifio  question  is  whether,  as  to  any  employees  presently 
in  the  city  service,  the  Civil  Service  Commission  may  adopt  a  policy 


oonoemlng  promotive  examinations  which  policy  will  result  in  res- 
tricting the  opportunities  of  such  employees  to  take  promotive  ex- 
aminations* 

The  action  of  the  Civil  Service  Commlsaion  in  the  instant  case 
in  adopting  Revision  of  Claaairications  and  Promotive  Policy  in  Divi- 
sion "P"-Engineering  Service  was  taken  pursuant  to  Section  146  of  the 
Charter  which  provides  thatj 

"Whenever  It  deems  It  to  be  practicable,   the  civil 
service  otoauiasion  shall  provide  for  promotion  in 
the   service  on  the  basis   of  such  examinations  and 
tests  as  the   commission  may  deem  appropriate,   and 
shall  in  adiltlon,   f^ive  consideration  to  ascertained 
merit  and  records   of  city  and  county  service  of  ao- 
plicants,"  ^ 

Regarding  this  section  the  Supreme  Coxirt  of  the  State  of  California 
in  the  case   of  Allen  v.   McKlnley.   18  Cal.    (2d)  697  at  mge  704  statedi 


"The  Comnission,  under  the  charter  provision  her© 


«.v.     «J     *.       f^  Service  Commission,   therefore,  tmder  Section  146  of 
the  Charter  lias  wide  discretionary  powers  in  determining  the   promotive 
policy  to  be  adopted  In  the  departments   of  the   City  and  County  of 
San  Francisco.     The   courts  will  not  review  the  action  of  the  Civil 
Service   Commission  in  such  matters  except  upon  a  showing  of  abuse  of 
discretion  on  the  part  of  the  Civil  .=lervlce  Commission.     After  a  review 
of  the  above  mentioned  report  which  indicates  the   consideration  piven 
to  the   change  in  promotive  policy  by  the   committee  and  the  Civil  Service 
Commission  and  the  purpose   for  the   cliange,    I  do  not  believe  it  can  be 
said  that   tliere  was  an  abuse   of  discretion  on   the   part   of    the   Civil 
Service   Commission  in  adopting  the  Revision  of  Classifications   and  Pro- 
motive Policy  in  Division  "P"-Englneering  Service.      It  is  my  opinion 
in  view  of  the   foregoing  that   the   employees  in  tlie  technical   ensrineerln« 
class  group  qo  not  have  a   vested  right   to  take  promotive  examinations 
which  could  in  any  way  restrict  the  power  of  the  Civil  Service   Commission 
zo  adopt  the  aforanentloned  i^romotive  poU.cy  in  Division  "F" -Engineering 
Service  pursuant  to  Section  146  of  the  Clmrter. 

You  are  advised  accordingly. 

Respectfully  submitted. 

Tot   Judiciary  and   Civil  CITY  ATTORNEY 

Service  Committee 

Board  of  Supervisors 
LSM 
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Aiiguat  7,    1U47. 

ONE  APPLICANT   TAKING  EXAMINATION   - 
SUi^JECT;      COi-lPETITIVE  CIVIL  SEilVICE   TESTS   - 

IiraERPRETATION  OF  TERM  "COMPETITIVE," 

Gentlemen : 

Thla  office  is  in  receipt  of  your  request  for  an  opinion  read- 
ing as  follows : 

"We  desire  your  advice  concerning  the  interpretation 
of  section  145  of  the  charter,  the  first  sentence  of  which 
reads  as  follows : 

"All  applicants  for  places  in  the  qualified  ser- 
vice shall  submit  to  tests,  which  shall  be  com- 
petitive -isSHJ-," 

"There  have  been  a  number  of  Instances  in  the  recent 
past  where  only  one  person  applied  for  an  examination  or 
presented  himself  for  an  examination.   In  some  of  these 
cases  only  one  qualified  application  was  filed,  in  others, 
more  than  one  applicant  qualified  but  only  one  reported  for 
the  examination. 

"Several  years  ago  we  had  oral  advice  from  your  office 
that  the  comralssion  could  proceed  with  an  examination  under 
such  circumstances  and  if  one  candidate  in  the  examination 
attained  a  minimum  passing  mark  fixed  for  Inclusion  on  the 
list  of  eligibles,  the  adoption  of  such  a  list  of  eligibles 
containing  the  name  of  only  one  eligible,  was  legal. 

"We  call  yoxxr   attention  to  other  provisions  of  section 
145  of  the  charter  which  provide  that  the  commission  sliall 
be  the  sole  judge  of  the  adequacy  of  the  test  to  rate  the 
capacity  of  applicants,  and  that  the  commission  may  for  each 
examination  establish  a  passing  mark  and  determine  the  total 
number  of  persons  who  sliall  constitute  the  list  of  eligibles. 

"in  every  Instance  the  examination  has  been  advertised 
as  provided  by  tlie  cliarter  and  every   effort  has  been  made 
to  obtain  widespread  publicity  so  as  to  attract  numbers  of 
applicants. 

"If  we  are  now  prohibited  from  proceeding  with  an  exam- 
ination for  which  only  one  qualified  applicant  is  eligible, 
or  only  one  qualified  applicant  presents  himself  for  the 
examination,  we  will  be  unable  to  supply  the  examination 
needs  of  the  municipal  government. 
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*W111  you  kindly  «(3Tla«  ua  If  ««  ..ay  proo««d  with  th» 
holding  of  th«s«  •z«fliln«tlon«  wr>«r«  omI;/  on*  poraon  qual* 
Ifloa  or  proaanta  hlmaelT  t  r   axaxslnation.* 

Tba  fundamantal  prlnclplaa  undaarlylng  oofflpatltlva  civil  aarvloo 
taata  «re  oxpreaaad  In  aactlon  140  of  tbo  ehartor  «ha«»oln  It  la  oro- 
▼Idod 

**A11  •pi>ointiaanta  in  tls*   public  aervlca  nimlX   be  •aado 
for  th«  good  of  tli«  puhllc  aervlca  and  aololy  upon 
tnarlt  and  fltnasa,  aa  a8tablla}4»d  by  appropriate  teata, 
wltliout  regard  to  partlaan,  political,  aoeial  or  ot:.er 
ooaaideratlo.ia." 

The  eoMpetltive  teat  required  by  aection  145  la  the  mode  beat 
adapted  to  Mwoiqplial^i  Uieae  obJeetlTes. 

The  eaaea  which  iiave  conaidered  the  term  "corapetitive",  as  uaed 
In  baale  lawa  requiring  aueh  teata  for  eatabliahing  eligible  liata 
tvr   poaltiona  in  civil  aervice  have  t:eneraliy  defined  it  aa  tlJkt   type 
of  teat  whleh  enplo^a  an  objective  atandard  or  raeaaure  in  determin* 
ing  the  applicants  merit  or  fitneaa  as  dlatlnguialied  from  the  nan* 
•oauMtltlve  teat  where  purely  a  au.  Jectlve  atandard  la  uaed  and 
where  polltica,  partlaanahlp  »d  friendahlp  may  play  their  part* 

Illuatrative  of  theae  eaaea  is  the  ease  of  PluK  v.  PiNFaAV, 
el  ted  in  270  .N.  i< .  3«6,  1  .  £.  (2d)  462,  wherein  tlie  oourt  con- 
atrxisd  the  term  aa  uaed  in  the  State  Conatitutioa  wh  ch  required 
eocipetltlve  teata  as  a  eondition  for  entrance  into  the  civil  eer- 
viee.  The  eourt  held: 

*A  civil  aervlee  teet  or  examination  which  oonforma 
to  raeaaures  or  ata).daz*ds     '  are  sviff Iclenely  objec- 
tive to  be  capable  of  .el      Ilenged  and  reviewed  by 
other  eouBQlnera  of  equal  aLiiity  aa  U  ex  erieuoe  la 
*eonpetltlve*  within  tho  civil  aervlee  law.** 

It  la  lapliclt  in  the  deoiaiona  that  In  aueh  teata  all  qual- 
ified pareons  aliall  be  given  the  op-ortunity  to  oom  >«te  hut  ther* 
is  no  requirement  that  mare  tliMix   one  actually  co:.^ipete. 

In  the  ease  of  TIMHIWS  v,  CIVIL  StUVICE  COMMISSI  l,^rr  cited 
in  177  :..£.  1,  t};e  Civil  Service  Caasniaaion  of  the  City  of 
g«^  -fvtioe  of  proiaotional  competitive  exaolnation.  ilie  pt      ^r. 


with  fovr  othxtrB,   applied  to  take  the  «3U»ln«tlon  but  only  th« 
petitioner  |;re»ente<l  hlroeelf  for  examination  at  ti.e  tl»e  and  piace 
fixed.  He  wae  told  that  no  examination  would  be  lield.  Tlamlue 
tiien  petitioned  for  •  writ  of  Maiidamua  to  --  ^^  *-9   holding  of 
tiie  examination.  The  court  heldt 

"A  clTll  eervlce  ooosaleaion  la  n  t  bound  to  e>amlne  a 
»\     -le  a  pllc»nt  where  It  la  required  by  Its  rules  to  oor- 
r   U^oe  names  of  persona  qualified  by  exasdnatl ons^ 
^,,  ^^,^  _.,  ^  --j^j^  roJ'e  a  new  grovl- 

;  sere  lie ; . 
V-i.^ucriscori' ;;  o'.-j'b,. 

Section  140  of  orr  '  rtor  provlOea  iln*-    ♦•  -  civil  r>ervlce 
Covalsslon  is  c  tti;.ec\       u  duty  of  pi*ov       ^allfled  porsona 
for  appol  ;tEient  to  ti.e  ncjvxvro  of  U.e  city  nm^i  ^'.rui^ty*     fsctlon 
141  nroviues  tat  ti.o  Cortflaslon  si  all  be  the  employment  and  or- 
s  1      ©partiaent  of  tliS  City  and  County  a.-.d  shall  detersiine  ar.- 
r,       IB   on  the  basis  of  n«rlt  and  fitnesa  as  shown  by  approiirl- 
atc  tefita.   Sevtlon  145  gives  the  Cocamlasion  a  discretion  in 
determining  the  total  number  of  -^eraona  who  shall  constitute  the 
list  of  ellglblee. 

In  view  of  the  forego  iru^  court  decision  md  charter  provi- 
alona.  It  la  t};e  opinion  of  tills  office  Uiat  whiere  an  objective 
standard  of  merit  and  fltneaa  >jaa  ceen  esvabllsived  for  a  test  and 
all  qualified  persona  imve  been  Given  tiie  opportunity  to  comi^le, 
the  test  is  ooopetltive  within  the  meaning  and  iiitent  of  the  ter« 
as  used  in  the  eharter*  and  tlie  ooraDiiasion  nagr  proceed  with  tlM 
test  even  thoujp^  only  one  applicant  qualifies  or  appears. 

You  are  therefore  advised  that  it  is  the  opinion  of  this 
office  that  you  may  proceed  with  tha  holding  of  such  examit^tion 
wh«^  only  one  person  qualifies  or  presents  himself  for  eaaaina- 
tion* 

Raapectf\tlly  aubmitted. 

City  Attorney* 

CIVIL  SRHVICE  COtl.iJSiJi-JlJ. 
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August  8,  1947 


SUBJKCTi   RESIDENCE I  EFFECT  OP  CHANGE  ON  RIGHT  TO  OLD  AOE 

BENEFITS. 

Gentlomant 

Yoxxp  request  for  an  opinion  reads  as  follows t 

"May  we  request  yovir  opinion  with  regard  to  the  residence 
status  of  Mrs,  Genevieve  R.  Danforth,  who  is  at  present 
in  Rexburg,  Idaho,  and  for  whom  a  guardian  was  appointed 
by  the  Probate  Court,  Madison,  Idaho,  on  Jan,  4,  1947, 

"Mrs,  Danforth  has  been  in  receipt  of  Old  Age  Assistance 
since  Aug,  1,  1946.   She  alleged  at  the  time  of  the  initial 
Investigation  that  she  had  resided  in  San  Francisco  continuously 
since  1938,  Throu^jh  a  reference,  residence  was  verified  from 
1940  to  1946,   It  has  been  established  through  the  S.S.X.  that 
she  received  no  public  or  private  assistance  prior  to  the  prant- 
ing  of  O.A.A. 

"In  September  1946,  Mrs,  Danforth  went  to  Idaho  to  visit 
relatives.   On  Thanks£;ivlng  Day,  her  scheduled  date  of  return 
to  California,  she  was  rendered  incompetent  by  a  stroke,  we 
quote  from  a  letter  received  from  the  Idaho  Department  of  Public 
Assistance  dated  July  26,  1947 t 

"•Regarding  the  Idaho  residence  of  Genevieve  R,  Danforth 
we  have  nothing  new  to  offer  over  that  inform  tion  which 
was  reported  to  you  in  our  letter  of  April  5,  1947,   By 
checking  with  Mr.  Gordon  D.  Wright  and  neighbors  who  saw 
her,  we  have  found  that  Mrs.  Danforth  first  came  to  Idaho 
to  visit  with  Mr.  Wright  during  the  latter  part  of  September 
1946  with  every  intention  of  returning  to  California,  which 
state  she  has  considered  her  home.  Shortly  after  coming 
to  Idaho,  Mrs.  Danforth  went  to  the  state  of  Washington  where 
she  visited  for  one  week  with  a  niece,  then  returned  to  Mr. 
Wright «s  home  to  continue  her  visit.   It  was  her  plan  to  leave 
for  CallfoiTila,  by  train,  on  Thanksf.iving  Day  1946,  but  on 
that  day  suffered  a  severe  stroke  which  affected  her  mentally 
as  well  as  physically  and  she  has  since  been  unable  to  manage 
her  own  affairs.   Because  of  the  stroke  she  did  not  return 
to  California  as  planned  and  it  has  been  necessary  for  Mr. 
Gordon  D.  V^right  to  supervise  her  care  at  the  Porter  :3anitarlum 
at  Idaho  Palls,  Idaho,  where  she  is  now  a  patient.  Apparently 
Mrs.  Danforth  had  brought  money  with  her  to  Idaho  which  she 
deposited  in  the  bank  in  Rexburg,  Idaho  to  use  to  meet  her  ex- 
penses while  here.  The  balance  of  her  money  was  deposited  in 
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tha  bemk  at  San  Rafael,  California*  As  far  as  we 
have  been  able  to  detexnnlne  It  was  not  Mrs*  Danforth^s 
plan  to  establish  residenoe  In  Idaho*   In  the  guardian- 
ship papers  we  note  only  the  statement  that  Mrs.  Danforth 
la  shown  to  be  an  Inhabitant  of  Rexburg,  Madison  Coiinty, 
Idaho*  Mrs*  Danforth  is  now  mentally  incompetent  to 
state  what  her  plana  were  before  her  illness** 

"Mr*  V/right,  her  guardian,  has  requested  the  Idaho  Department 
of  Public  Assistance  to  make  arrazigements  for  her  return  to 
California* 

"Since  May  1947  her  O.A.A.  has  been  suspended  pending  deter- 
mination of  her  eligibility  status  with  respect  to  personal 
property  and  residence.   It  has  been  established  that  her 
assets  are  now  less  than  $600;  however,  before  releasing  her 
checks  we  should  like  your  opinion  as  to  whether  her  California 
residenoe  was  lost  at  the  time  that  she  was  decte'ed  incompetent 
and  Gordon  D*  Wright  was  appointed  the  guardlaji  of  her  person 
and  estate  by  an  Idaho  court.  We  realize  that  after  a  person 
has  been  declared  incompetent  and  a  guardian  has  been  appointed, 
the  incompetent  person  cannot  be  considered  competent  for  the 
purpose  of  exercising  intent  as  to  residenoe  and  that  such  in- 
tent can  be  exercised  only  by  the  guardian*   Our  question  is 
whether  or  not  the  action  of  the  Idaho  court  itself  caused  Mrs* 
Danforth  to  lose  residence  in  California  which  residence  could 
then  only  be  re-established  by  imion  of  act  and  intent  and 
through  the  physical  presence  of  Mrs*  Danforth  in  California 
and  the  Intent  of  her  guardian  to  make  California  her  residence* 

"Inasmuch  as  Mrs,  Danforth  from  the  standpoint  of  po-sonal 
property  was  eligible  for  old  Age  Assistance  as  of  July  1, 
1947,  and  since  her  July  warrant  has  been  held  and  in  oxxler  to 
be  released  to  her  if  she  is  elij^ible  for  it  from  the  standpoint 
of  residenoe,  an  action  must  be  taken  by  July  31,  1947,  we 
would  very  much  appreciate  your  advice  by  telephone  as  to  whether 
or  not  In  your  opinion  Mrs,  Danforth  retains  California  resi- 
denoe *  " 

OPINION 

Residence  entails  more  than  the  physical  presence  of  the  per- 
son* There  must  be,  on  the  part  of  the  person  whose  residence  is 
being  determined,  an  intent  to  make  a  particular  place  his  home* 
When  a  residence  is  once  established  the  presumption  of  its  continuanoo 
follows  until  a  contrary  purpose  is  manifested  by  an  actual  removal 
with  the  intention  of  remaining  permanently  away.  (41  Am,  Jur,  699  - 
Restatement  of  the  I^w  of  Conflict  of  Laws,  Sec*  18) 
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Temporary  absences  with  the  Intention  of  rotuming  do  not 
terminate  a  irasldenoe*  (supra) 

In  the  llr,ht  of  the  foregoing  authorities  as  well  as  the 
Intent  of  all  the  Sections  concerning  residence  in  the  Welfare  and 
Institutions  Code,  it  seemu  clear  that  Mrs*  Danforth'a  residence 
was  in  California  and  such  residence  was  not  terminated  by  her 
temporary  absence  from  California* 

One  other  question  remains*  Did  the  fact  that  a  guardian 
was  appointed  for  her  by  tha  Courts  of  Idaho  because  of  her  in- 
competency change  her  residence  frcoi  that  of  her  State  to  that 
of  Idaho,  the  residence  of  her  guardian*  The  law  is  clear  on  this 
point  also*   In  order  to  deprive  the  incompetont  of  the  privileg* 
of  making  his  own  choice  of  residence,  there  must  be  a  complete 
loss  of  volition,  free  will  and  power  of  choice*   (48  Corpus  Juris 
p*  454,  Sec*  50;  30  A*L.R*  607} 

It  does  not  appear  in  the  letter  from  the  Idaho  Department 
of  Public  Assistance  that  Mrs*  DanXorth  is  insane*  On  the  contrary, 
the  letter  Indicates  that  she  is  merely  incompetent •  This  latter 
condition  does  not  necessarily  Include  c(»nplete  madness*  Therefore^ 
if  she  has  lucid  Intervals  she  is  still  capable  of  choosing  her 
residence*   (Hayward  v*  Hayward,  65  Ind*  App*  440) 

To  sum  it  up  the  residence  of  an  adult  person  who  becomes 
mentally  incompetent  remains  the  residence  which  he  had  when  he  becsme 
incompetent  and  the  f^ixardian  cannot  on  hie  own  motion  change  said 
residence*   (See:  30  A*L*R*  607  and  cases  cited  therein) 

You  are  advised  therefore  that  Mrs*  Danforth  retains  her 
California  residence* 

Respectfully  submitted. 


CITY  ATTORNEY 


Tot  Public  v/elfare  Department 
CHA 


J-]  7  /'«^ 


Awgust  13,   1947 
SUbJBCTi        SWKIW  -  WBOLUTIOI  »  IWARD  OP  ftUPtPViS  )TH 


0*ntlttt»at 

»•  l»v«  your  r«qu««t  for  an  opinion  as  follow* t 


•»!  have  b««n  dlrecUd  toy  th«  iitiHi«t«  CoiMltt»«  to 
r«qu«»t  you  to  pr«p«r«  *mi  Bubcilt  to  th«  i.  treeta  Coa- 
»itt««  a  los*l  opinion  on  th«  followins** 

•  Did  tha  board  of  Supervisor*  p«rfom  a  lethal 
act  in  adopting  Kaaolution  6277   (Seriaa  of 
1939)    »i^ar:titit5  p«rKl»»lon,  rovooabla  at  tiia 
will  of  tlia  Board  of  Supervisor",    to  Frad  «• 
Kolb  to  place  a  chain  across  a  portion  of 
Macondrav  Straot  alot-i^  the  aast  11-j*  of  Jonas 
Straatt*" 

JKafiaKu 


The  dacisioos  ara  in  corisidarabl*  conflict  as  to  what  ragu- 
latio^-s  nay  La  Imposed  by  local  author Itlas  ^  th  raferenoa  to  tha 
use  of  public  straat8,dua  r.mlnly  to  differonces  in  factual  situ- 
ations,  but  it  is  ge:.arally  hald  that  such  regulatio:  s  cannot  in- 
^  It   mterfara  With  tha'gan«ral  ri/^ts  of  tha  PJ^li^J^"  ^5^,"^ 
Sf  tt*  street  and  tha  particular  rlghta  or  aaseittents  especially 
enjoyed  by  abutting  property  owners  on  the  street  «^«"  ^^J;* 
through  the  reaaonabl*  exercise  of  tha  polios  power,   ihe  ease- 
■ants  particularly  enjoyed  by  abuttlne  property  owners  ^^•^•'» 
generally  defijied  to  be  tha  easaiaents  of  access,  lig  t  and  air. 

«lth  reference  to  the  exercise  of  tlM   police  power  an  pgf^ 
I«iia  affectiiiG  tlm   imDiic  streets,  California  luriaprudenee,  VelHB« 
19,  pa^  71,  provides  ea  followat 

"Ordluaaces  regulatint;  tiio  use  of  sTr^eie  i.at 
not  be  unreasonable  or  dlscr initiatory  and  iiust  not  be 
In  conflict  wlt^i  tiie  ts«'i«rsl  law..  Such  ordinances 

are  referable  to  U«  police  PO*«r^^?^i«  P2!?^i!ili 
tie  and  tiay  be  so  extended  as  to  naet  tha  axlganclea 
or  new  condltiona  arising  trxm   tine  to  tl«e.  The  exer- 
ciae  of  tha  police  power  is  subject  to  no  restraint 
other  than  its  orystalllaatlon  Into  practical  or  concrete 
aopllcation  n>ust  be  reasonable,  and  w5.at  is  a  'reason- 
able' exercise  is  dependent  upon  the  Oaractar  or  nati^ 
of  tha  aondltlona  to  be  act  or  overeoiaa. 
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In  ih«  oaso  or 
4  C&l.    (2)   CO,   the 

L,DAFd«    at. 

prop«rty  ^- —  .  _..  . 

aae  or  tiiw  stx'-u«t  Tor 

stat(.d  dv  .> 
oipally  .  ij.    ., 
provoiitud  iifi\    a  I. 

oo.*   Uitt  Olvux^a  ot 

inftr*««  or  •ajprnrnm* 


l_i-Tnnr%fy    u 


ocmpiet. : 

;Jt    U8U     to  ;1A 

was  ftoitt  utr 

•  ,^.»*  .,v^^w  w^   »*  *  iVin^,  at  any 
U^at  the  sU'ttttt  «a0  ua«d  in*iu* 
^''  ootoierolal  votilcloa  wiUoh 
^:i«  plalntii'x    or  Iwr  i«ttuiba 
.»  itt^r  i^roporty  i^^  Vtohlotilar 


Tha  oourt  hula  Uwt  ii'   tlu»  oonstltutlotial  llAits  ox    tha  »3tmr^ 

•laa  oi'  poXloo  power  have  not  boon  trazuioezided,  -  -.'     '-j,   ii*   there 

be  any  rutioiml  basis  I'or  ite  exerolae  in  Uie  pu  a*  oaae.    the 

saotlve  act  >*■--■:■         •      -   -shT"--"--     ;>  -              ■  ;■;    \  -    --^.i^a  jj^^  n 

proper  ou                                   .  '^  i^, 

Judt^^iont  ^.-.    -.-««  -..^    i,..,     *.    ^^*„.^«..     oj   .  ..!    ^liat 

tha  exerciae  or  the  police  power  in  lUiXa  .li  oaeia 
oX'  raot« 

In  tli0  inatant  prubleox  the  Taotual  eltiiatlon  aa  aet  rortli  In 
the  rcaolution  appeara  to  be  aa  rollovai 

A  certain  portion  ox'  ilaoondray  :^>tr&ot,  an  imaocopted  a  roet, 
la  leaved.      'i  Itere  is  a  no  parkiii...    .ay  or  ni,Jit  ai,  n  on  Uio  atroet. 
'ihu   only   aoiierioi^ai  le.al   .tau   -wijat   cai  bo  :ado  o*    tiio  paved  portion 
^"  '  ".     "1'^  -i-i  a  loeau^i  Oi."   vuhic    '- ■■    •  ■oeaa   to  iiia  prop«»rt^ . 

.  .o  and   Uio  oUhur  ;.  property  owxutrs  oannot 

^^. .^^^  :  ;  portion  or  I.U..   o^>  .^i.  Tor  aiiy  lej<^l  purpoae 

due   to   U^.  /  Ox    Uiu  ualanoe  oi'  tiiu  utruot  which  la  uoiia* 

i^x*oved»        s.^^.,  uv.    «i^.i  no  parkin>    prohijitlon  ooi^iorclol  Lvate 

vehiolee  have  uaod  tiu>   paved  pa*  tlon  oi    tixe  striut  ^'or  end 

have   thua  obatrviutod  Uie  iii'ope;r>t;,    owner 'a   lu^^al  I'l^^it  ux    auuoja   to 
hia  property.     In  cotiaidsrati  n  oi    uicyo  i'aota   tiio     oard  haa  granted 
the  pr^jperty  omxei*   U:  ■*■    -  i  c.iain  aoroae   Uio        *"--ioe 

Oi  th«  driveway   to  »:  o.    aooo^a   to  ixia  «y. 

Tilt)  ohain  doea  not  liioux-i.uxu  .txui.4  r'uutj.iux'ian  trai  I'lo  in  an^    wu^ . 


iaaaed  en  tliia  ract'.utl  .: 
appear  uwpaaaorAblo  oi>   ..iaoritrj 
laws  tn^  our  c^    -     ■• 
adopted.     It  > 
but  Beroly   t^av 
aarty  ritiht  Oi.    .jov   .. 
property  or  o^  :a*  ix 


jn  tlio    ioard*a  aetion  does  not 
nor  in  uonTliot  wiUi  Uie  £^ener>al 
c-iu.ur  in  u:  .  .;o  or  tlMi  power  or  the  mo&B 

no  nt»w  pi'opo!  u  in  Uie  property  owner 

a  lauand  or   [)rv.u   .,  ■     -j   already  e      -••        p2>op«» 

•      'i.2io  actiofi  »4us  .-eoted  at  &  vl 

sJ,it  Oi'  tiu*   -.onerai  i>-oxxc  or  the  a<  ;p- 


erty  ownera  but  at  Uio  illu^al  parAixi,,  t*nJ   ti:ere  la  no  at 

Uie  lu^al  rii^ittt  o^    ot^iara  iiave  boen  ifipaired  or  iiivadeu.      >:ii.ii   >«s 
not  a  let^ialative  act  re^irad  oy   the  charter  to  be  in  Uie  rorm  oi 


an  ordinane«  and  tbm  B»tt«r  eoiad  be  propwply  handled  lay  raaolutlon. 
It  la  apaolal  and  temporary  In  Ita  riatura  and  rloaa  not  praacrir-a  a 
parmanant  rxile  of  oonduct  or  j.ovarnnont*       In  Ita  foarm  tha  lioanse 
la  a  mara  nrlTil«j^o«  z^voeablo  at  Uia  will  of  Uia  ^ard,  and  In  ita 
affaot  it  is  an  aid  in  tba  anforaaiv^nt  of  tha     arking  laws. 

ilbe  eiialn  in  tha  aitvustion  praaantad  hara  doaa  not  oonai-lcute 
an  obstruction  witliln  tha  la>;^al  intaodkuMit  of  t:ia  worO  aa  usAd  in  tba 
Charter  and  tha  Muzxieiiial  Coda.     An  ol>struation  in  that  aanaa  impllaa 
t»o  aoQoepta*  a  material  object  or  struotux>e  and  t^ie  effectual  block* 
ing  of  the  exercise  of  a  ri(;l.t  by  tlia  aaid  object  or  structure.  Hera 
Uia  obstaruotion  traa  a  le(:&i  ataadi>oint  is  3fa titer  in  tl^  illegal  park- 
ing than  in  tba  practical  axpadla^^t  authorised  to  prevent  tha  ob- 
atruotion* 

You  are  thererore  advised  U;.at  it  ia  tlia  opinion  of  t^ds  office 
that  on  tlia  facta  i^esented  it  cannot  be  aaid  aa  a  oatter  of  law  that 
tha  i$oard  acted  unroaaortably     or  with>ut  and  in  exeeaa  of  ita  author- 
ity in  tha  taatter;  however*   tf  it  can  be  d«»oastrated  as  a  otttter  of 
fact  txom,  or  in  the  future «   trAt  tha  ahain  interferea  with  cor  iapaira 
any  legal  ricU^ta  of  the  public  or  the  proD^rtj  owt;ers  ou  the  street* 
tha  matter  ahoitld  ca  reconsidered  by  tha  l^oard  witl;  a  view  towarda     a 
revocation  of  tba  license* 

Eaapeotfully  subaitted. 

City  Attomay* 


Board  of  Supervisors. 


ea  W  ■— »l»aar  D*i«apluM, 


TJB 
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August  8,  1947. 


SUBJECT  I  iiefeirendum  of  Purchase  and  Use  Tax  Ordinance  \ 

by  Submission  of  Leolaratlon  of  Policy  or  \ 

Repeal  Ordinance.  ^ 

Gentlemen} 

Requests  have  been  made  of  me  for  opinion  as  to  the  legality  of 
referral  to  the  electorate  of  the  Purchase  and  Use  Tax  Ordinance  by  either 
of  two  proposed  methods,  (1)  a  declaration  of  policy  for  the  repeal  of 
the  ordinance,  or  (2)  a  proposed  ordinance  repealing  It* 

OPINION 

The  power  of  legislative  referral  by  the  Board  of  Supeirvlsors  or 
any  number  of  them  Is  set  forth  In  Section  179  of  the  Charter.   Neither 
the  Board  of  Supervisors  nor  any  of  its  members  has  power  to  refer  legis- 
lation to  the  electorate  except  as  set  forth  in  that  section.  Article 
XI,  Sections  8  and  Q\   and  Article  IV,  Section  1  of  the  State  Constitution 
give  the  electorate  the  right  to  make  such  provision  and  they  have  done  so 
in  this  section  of  the  Charter.   See  these  sections  and  GALINDO  v,  WALTER, 
8  Cal.  App.  234. 

Section  179,  as  originally  enacted,  provided  for  legislative 
referral  of  any  ordinance  which  the  Supervisors  wei^  empowered  to  pass* 
No  other  limitation  was  expressed* 

The  same  was  true  of  declarations  of  policy.   The  only  i?estrict- 
ion  expressed  as  to  declarations  of  policy  was  that  the  policy  submitted 
for  approval  be  one  which  could  be  the  subject  of  ordinance  by  the  Board 
of  Supervisors. 

In  1935,  however,  the  electorate  amended  Section  179  of  the 
Charter.   The  amendment  inserted  the  fourth  and  fifth  paragraphs  of  the 
section  as  it  now  stands. 

The  fourth  paragraph  provides  procedvire  and  effect  of  referendum 
at  the  option  of  the  electorate. 

The  fifth  paragraph  prohibits  the  application  of  referendum  as 
to  niuaerous  subjects.   This  parap,raph  is  important  and  is  as  follows! 

"Annual  budget  and  appropriation  ordinances,  sup- 
plemental appropriation  ordinances,  the  annual  salary  ordi- 
nance, or  ordinances  amending  the  same,  the  ordinances  levy- 
ing taxes,  any  ordinance  appropriating  money  from  the 
emergency  reserve  fund,  ordinances  authorizing  the  city 
attorney  to  compromise  litigation,  and  ordinances  necessary 
to  enable  the  mayor  to  carz*y  out  any  of  the  powers  vested 
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In  him  in  th«  o&se  of  a  public  emergenoy  as  defined  in 
section  25  of  the  charter,  ordinances  enacted  ptirsuant  to 
section  219  of  the  charter,  as  well  as  ordinances  rel- 
ative to  purely  administrative  matters,  shall  not  be 
subject  to  referendum," 

The  language  of  the  prohibitoxT'  paragraph  applies  quite  gen- 
erally to  legislation  in  relation  to  the  fiscal  and  administrative  pro- 
oeduz^  of  the  City  and  County  and  also  to  tloat  in  aid  of  the  emergency 
powers  of  the  Mayor.  Referendum  of  the  ordinances  levying  taxes  is 
specifically  prohibited. 

The  questions  thus  arise,  (1)  are  these  rnethods  of  referral 
by  the  Board  of  Supervisors  or  its  members  to  be  included  in  themeanlng 
of  the  word  "j^eferendum",  and  (2)  is  this  an  ordinance  "levying  taxes", 
within  the  meaning  of  this  paragraph. 

1,  Referendum,  as  used  in  this  paragraph,  is  not  limited  to 
referendtun  at  the  ootion  of  the  electorate*  It  includes  all  fozus  of 
referral  to  the  electorate* 

In  the  case  of  WHITMORE  v.  CARR,  2  Cal.  App.  2nd  590,  th« 
texvi  "referendum"  was  held  to  include  a  refeiral  by  three  members  of  the 
co\xncil,  \inder  a  section  of  the  charter  of  Oakland  similar  in  substance 
and  identical  in  number  to  ours.   The  case  states  as  follows: 

i 

"The  procedxire  for  exercising  the  power  of 
refez>endum,  in  so  far  as  this  case  is  concerned,  is  pre- 
scribed by  section  179  of  article  XXII  of  the  charter, 
as  it  stood  ^n  1919,  which  is  as  follows* 

j  "'Any  ordinance  which  the  council  is  empowered 

;     to  pass  may  be  submitted  by  an  affirmative  vote  of  three 
(3)  of  its  members  at  a  general  municipal  election  only, 
subject  to  the  provisions  of  this  article  so  far  as 
applicable.' 

"By  this  provision  there  is  vested  in  three  members 
of  the  coxincll,  conc\irring,  the  right  to  invoke  the  power 
of  referendxam  upon  aiy  ordinance  passed  by  the  council, 
and  which,  without  the  referendiun  being  invoked,  would  be- 
come effective  as  an  ordinance." 

Thus  it  is  clear  that  referendum  includes,  not  only  referral 
of  an  ordinance  at  the  option  of  the  electorate,  but  also  by  act  of  the 
legislators. 

As  to  a  declaration  of  policy  submitted  by  the  Supervisors 
a  deolaraticnof  policy  for  repeal  of  an  ordinance  is  a  proposition 


for  repeal  of  the  ordinance.  That  the  proposition  !■  not  In  ordinance 
form  Is  of  no  Importance,  as  the  Charter  provides  thrtwhen  the 
declaration  is  approved  by  the  Supervisors,  it  shall  be  carried  out 
by  ordinance.  A  proposition  so  to  repeal  or  amend  an  ordinance  la 
called  and  la  a  forta  of  legislative  referendum.   See  Section  1719. 
Elections  Code, 

A  proposition  or  declaration  for  repeal  of  an  ordinance  la 
in  the  nature  of  a  referendvua  or  referral  of  it  to  the  electorate 
and  la  therefore  clearly  within  the  prohibition  of  the  quoted  para- 
graph of  the  Charter  if  the  subject  matter  is  among  those  listed  there. 

To  conclude  otherwise  would  cause  most  disastrous  results  in 
the  orderly  fxinctioning  of  government.   The  referendvun  of  the  annual 
appropriation  ordinance,  for  instance,  would  be  prohibited  by  petition 
of  the  electorate  but  could  be  accomplished  by  submission  by  the  Super- 
visors of  an  ordinance  or  declaration  for  repeal.  By  this  subterfuge 
the  Charter  responsibility  of  the  Supervisors  to  provide  the  flnancea 
for  the  functioning  of  the  government  coiad  be  evaded  and  the  exerclae 
of  the  powera  of  government  entirely  stopped. 

The  word  "referendum"  In  the  paragraph  quoted  includes  both 
repeal  by  submission  of  ordinane^  and  by  declaration  of  policy, 

2.   The  remaining  question  is  whether  the  Purchase  and  Use 
Tax  Ordinance  is  an  ordinance  levying  a  tax, 

Thla  question  is  fxilly  a^ttled  by  the  eaae  of  ROTH  DRUG,  IMC. 
V.  JOHNSON,  13  Gal,  App,  2nd  720,  involving  the  State  Retail  Salea 
Tax  Act. 

The  State  Retail  Salea  Tax  Act  provides  that  it  shall  go  into 
effect  limnedlately.   The  Act  could  do  this  effectively  only  if  it 
was  an  act  providing  for  a  tax  levy  for  the  usual  current  expenses 
of  the  State,  in  accordance  with  Article  IV,  Section  1  of  the  State 
Constitution.   The  court  held  that  the  Act  went  into  effect  Immediately 
and  that  it  did  so  because  it  was  an  act  providing  for  a  tax  levy  for 
the  purpose  set  forth  in  the  Constitution, 

The  language  of  the  Constitution  la  "acts  providing  for  tax 
levies."   The  language  of  the  Charter  la  "the  ordinancea  levying  taxes." 
For  our  purpose  the  legal  situations  are  identical, 

I  must  conclude  therefore  thet  the  case  of  ROTH  DRUG,  INC,  v, 
JOHNSON  is  controlling  here  and  that  the  Purchase  and  Use  Tax  Ordi- 
nance la  for  the  aame  reason  «ui  ordinance  levying  taxes  within  the 
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meaning  of  Section  179  of  thm   Charter,  and  la  not  aubjaot  to  Ita 
ref  jTondum  provlslona.  For  the  reasons  alx^ady  stated.  It  is  there< 
fore  not  subject  to  referral,  by  the  Board  of  Supervisors  or  its 
members,  to  the  electorate  whether  by  submission  to  the  electorate 
of  a  declaration  of  policy  or  by  submission  of  an  ordinance  for  the 
purpose  of  repeal* 

Respectfully  submitted, 

CITT  ATTORNEY 

Board  of  Supervisors 

ec  -  Mayor 

Chief  Adminiatratlve  Officer 


The  72  hour  shift  involved  occurred  June  *^  I \  (. 

17-20,  1947,  and  Sec.  36.1(b)  of  the  Chiarter 

was  applicable  at  that  time.   Opinion  #3991 

sets  June  30,  1947,  as  the  date  when  the 

emergency  wartirae  sections  were  automatically ^^S^****  ^*»  1947 

repealed* 

SUbJECT: 

C0?!PE1TSATI0N  FOR  DAYS  OFf  bEFURE  OR  AFTER  AiiSENCE 
FROi.i  DUTY#  FIRE  DEPARTMENT;  72  HOUR  SHIFT. 
Ctontlefflani 

This  will  acknowled'j*  receipt  of  your  request  for  an 
opinion  as  f  ollov/a  : 

'^A  mem\>er  of  the  lire  Department  working  on 
a  six  (6)  day  shift  with  seventy-two  (72)  hours 
off  at  the  end  of  the  shift,  did  not  work  the 
sixth  watch  of  the  shift  and  at  the  end  of  tli* 
seventy-two  (72)  hour  period  off  duty  did  not 
work  the  first  watch  of  the  i.ew  shift.   In  other 
words  i»e  was  off  duty  one  shift  befox»e  his  seventy- 
two  (72)  hours  off  period  and  one  shift  at  the 
end  of  his  seventv-two  (72)  >\rvur8  off  i-erlod. 

"He  was  deprived  of  pay  for  five  (5)  watches 
on  account  of  the  Civil  Service  ruling  which  the 
Fire  Department  has  been  followlrig,  which  reads 
as  follows: 

'An  employee  will  not  be  paid  for  a  Sunday 
or  a  holiday  If  he  is  absent  without  nay 
both  the  day  preceding  and  the  day  follow- 
ing such  Sunday  or  holiday.   If  he  works 
either  tlie  day  preceding  or  the  day  follow- 
ing a  Sunday  or  holiday,  he  may  e  tjald  for 
such  Sunday  or  holiday.' 

"He  has  an  application  before  the  iioard  of 
Fire  Commissioners  requestlnf^:  ;  ay  for  thie  tijree 
(3)  slilfts  whlcii  he  would  have  been  entitled  to 
had  he  worked  the  day  belore  or  the  day  after 
his  seventy-two  (72)  hours  off  perl  d. 

"The  Civil  i>ervice  look  upon  txiis  off  peri  d 
as  compensatory  time  and  he  nust  work  the  full 
■lilft  In  order  to  le  entitled  to  seventy-two  (72) 
hours  off  period,  or  the  day  following-,  the  seventy - 
two  (72)  hv)ur»  off  period. 

"The  .  oarci  of  i<lre  Commissioners  would  like 
your  opinion  as  to  whether  or  not  he  Is  entitled 
to  pay  for  the  seventy-two  (72)  hour  off  period." 


Jtodmr  &«otlou  56.1  (t)  •ach  nwaber  of  th«  unlfonksd  fore« 
■Imll  c«  «iitltXed  to  at  leaat  otie  dav  off  In  aach  aavan  and  aiiah 
addltioi^al  days  or  time  off  as  vw^   i-m   approved  by  the  >lre  Co«Btls« 
•ion.  'ilie  i  iro  Conmleaion  havivu;  approved  Uie  prActice  of  aeventy- 
t«o  hours  off  folXovin^j  a  elx  day  work  eMft  and  havinn  adopted 
the  Rule  of  the  Civil  Servlco  «..o;andssioi.  refex^red  to  nay^  in  this 
caae»  take  the  poaition  t):at  the   eeventy^tv  i  h-^ura   off  duty  !•  con-' 
parable  to  a  Sunday  or  holiday. 

The  ••v«ntj*t*e  hours  off,  li'ce  a  Sunday  or  holiday,  is 
eompensatory  time  to  which  an  aaployeb  is  entitled  lo cause  he  has 
worked  a  required  period  provided  by  law.  orainanee.  rule  or   in-> 
dividual  a^ee:!sent. 

ri\er«fare«  a  umn  who  voluntarily  remains  away  from  work 
on  the  sixth  watch  of  a  six  day  shift  wid  on  t2ie  first  watch  of 
the  followiii^'  tfUXt  aay  c-e  deprived  of  coopenaation  tar   the  seventy' 
two  hoi^s  off  betwaen  the  t.o  shifts. 

Kespectfully  aubnitted. 
city  Attorney* 


>Air  FRAiCISCO  rZRI  OBflBTMElf, 


CWD 


^1?J 


Avigust   15,   1947 


SUBJECT!      VfiTIi3lAN3*    PKSFERKNCfi)    SAM  FRAIJCISCO  CIVIL  SERVICE;    COM- 
MISSIONED RESERVE  OFFICER   IN  lUITED  STATES    PUBLIC   HEALTH 
SERVICE  AS  "VETERAN"   WITHIN   INTENT   OF  SECTION   145  OF  THE 
CHARTER   OF  THE  CUT  AND  COIKTY   OF   SAN  FilANCISCO, 

Oentlemeni 

I  am  in  receipt  of  your  request  for  an  opinion  which  raada  as 
follows t 

"Mr.  Robert  C.  Levy,  an  applicant  for  examinations  in 
the  engineering  field,  has  presented  a  War  Service  Certificate 
issued  by  the  United  States  Public  Health  Service  -  Federal 
Security  Agency  which  indicates  tiiat  lie  served  as  a  oooanission- 
ad  officer  in  the  Reserve  Corps  of  the  Public  Health  Servica 
from  May  14,  1945  to  January  19,  1946.   Mr,  Levy,  on  the  basis 
of  this  War  Service  Certificate  requests  veteran's  preference 
credits  iii  civil  service  axaminationa. 

"President  Truman  on  Jvuie  21,  1945  issued  Executive  Order 
No.  9575  which  states  in  partt  "I  hereby  declare  the  com- 
missioned corps  of  the  Public  Health  Service  to  be  a  military 
service  and  a  branch  of  the  land  and  naval  forces  of  the  United 
States  during  the  period  of  the  present  war."  The  Executive 
Order  further  prescribes  regulations  to  govern  the  Public  Health 
Service. 

"Section  145  of  the  charter  of  the  City  and  County  of  San 
Francisco  states j   "The  term  'veteran',  as  used  in  this  section 
shall  be  taken  to  mean  any  person  )rtio  has  been  mustered  into 
or  served  in  the  army  or  enlisted  in  or  served  in  the  navy  or 
marine  corps  of  the  United  States  in  tims  of  war  and  received 
an  honorable  discharge  or  certificate  of  honorable  active  ser- 
vice." 

"Wa  have  a  communication  from  the  Bureau  of  Navy  Personnel, 
Navy  Department,  which  states  in  parti   "Administration  of  the 
Public  Health  Service  was  not  affected  by  the  Executive  Order, 
The  service  continued  to  operate  as  a  part  of  the  Federal  Security 
Agency." 

We  have  received  a  comimanication  from  the  Adjutant  General's 
Office,  War  Department  which  states  in  part  as  followsi   "The 
United  States  Public  Health  Service  was  not  an  integrate  part  of 
the  Anny  of  the  United  States  during  the  period  of  8  December 
1941  to  31  December  1946 •" 

"Since  the  term  "veteran"  is  specifically  defined  in  our 
charter,  and  since  service  in  the  United  States  Public  Health 
Service  does  not  seem  to  meet  charter  requirements  for  veterans 


preferenoe.  your   opinion  la  requested  as  to  whether  the 
Olvll  Service  Commission  may  grant  veterans  perferenoe  to 
applicants  for  exeonlnatlons  on  the  basis  of  war  service 
with  the  Ltalted  States  Public  Health  Service,  Federal 
Security  Agency* 

"For  your  assistance,  attached  Is  oopy  of  Executive 
Order  No*  9575,  oopy  of  the  oommunlcatlon  received  from 
the  Navy  Department,  copy  of  the  oamounloatlon  received 
from  tlio  Tilar  Department,  and  a  copy  of  War  Service  Certl- 
fleate  Issued  Robert  C«  Levy.  We  request  the  return  of 
the  War  Service  Certificate," 

OPINION 

Section  145  of  the  Charter  of  the  City  and  Cotiiity  of  San  Pran- 
olsoo  was  ratified  by  the  electors  at  the  general  election  of  Nov- 
ember 7,  1939,  having  been  ordered  aubinltted  to  them  by  the  Board 
of  Supervisors  as  Charter  Amendment  No*  2   on  Septeoiber  11,  1939* 
It  was  approved  by  the  Legislature  and  beooma  law  February  8,  1940* 
So  far  as  material.  Section  145  reads t 

"Veterans  with  thirty  days  or  more  actual  service,  and 
widows  of  such  veterans,  who  beooae  elif^ible  for  appointment 
by  attaining  the  passing  mark  in  any  entrance  examination, 
shall  be  allowed  an  additional  credit  of  five  per  cent  in 
making  up  the  list  of  ellgibles  secured  by  such  examination* 
The  term  "veteran"  as  used  in  this  section  aliall  be  taken  to 
mean  any  person  who  has  been  mustered  into,  or  served  in, 
the  Army  J  or  enlisted  in,  or  served  in  the  Navy  or  2tlarine 
oorpa,  of  the  United  States,  in  time  of  war  and  received  an 
honorable  discharge  or  certificate  of  honorable  active  ser- 
vice.   In  the  case  of  pi*omotive  examination,  when  the  pass- 
ing iiark  has  been  attained,  a  credit  of  three  per  cent  shall 
be  allowed  to  veterans  or  to  widows  of  such  veterans  when 
requested  by  such  veterans  or  widows*  Wloen  an  eligible  has 
secured  a  permanent  appointment  from  a  list  of  ellgibles  de- 
rived from  an  entrance  examination  in  which  he  has  been  allow- 
ed additional  credits  of  five  per  cent  as  herein  provided, 
and  has  served  the  full  probationary  period  therein  as  provided 
in  this  charter,  such  other  additional  credits  of  f Ive  per  cent 
that  have  been  allowed  him  on  lists  of  ellgibles  derived  from 
other  entrance  examinations  shall  be  automatically  oanoolled, 
and  his  rank  on  aucia  other  list  or  lists  revised  to  accord 
with  his  relative  standing  before  such  additional  credits  were 
added,  and  he  shall  not  be  allowed  auoh  additional  credits  in 
any  other  entrance  examinations*   If  he  has  received  a  permanent 
appointment  from  a  list  of  ellgibles  derived  from  a  promotive 
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examination  In  which  he  has  requested  and  been  allowed 
the  additional  credits  of  three  per  cent  as  herein  pro- 
vlded.  and  has  served  the  full  probationary  period  therein 
aa  provided  in  this  charter,  such  additional  credits  of 
three  per  cent  that  have  been  allowed  him  on  lists  of 
•llKlbles  derived  from  other  promotive  examinations  shall 
be  automatically  cancelled,  and  his  rank  on  such  Jji^^  1J»* 
or  lists  revised  to  accord  with  his  relative  standing  before 
such  additional  credits  were  added,  and  he  shall  not  be  al- 
lowed such  additional  credits  In  any  other  promotive  exam- 
inations. The  civil  service  commission  may,  for  eervloes 
or  employment  specified  by  the  commission,  allow  general 
or  Individual  preference,  but  not  less  than  ten  per  cent, 
for  entrance  appointment  of  veterans  who  have  suffered 
permanent  disability  In  line  of  duty,  provided  that  such 
disability  would  not  prevent  the  proper  performance  of  the 
duties  required  under  such  service,  or  ®=^Pl°y™«^^»  ^^^.P^?". 
Tided  that  such  disability  Is  of  record  in  the  United  State* 
Veterans'  Bureau,"   (imderllning  added) 

The  Public  Health  Service  Act  of  1944  (58  Stat.  J82,  et  aeq.| 
48  U,  S.  C.  A.  sees.  201  et  soq, )  provides  (42  U.S.C.A.  217} i 

"In  time  of  war,  or  of  emergency  proclaimed  by  the 
President,  he  may  utilize  the  Service  to  such  extent  and 
In  such  manner  as  shall  In  his  Judgment  promote  the  publie 
Interest,  and  In  time  of  war  he  may  by  Executive  order  de- 
•lare  the  contilssloned  corps  of  the  Service  to  be  a  military 
service .   Upon  such  declaration,  and  during  the  perlod  o^ 
such  war  or  such  part  thereof  as  the  Plf^^l^l®^*  f^^^PJ^-^^ 
aorlbe,  the  commissioned  corps  (1)  shall  constitute  »  branch 
of  the  land  and  naval  forces  of  the  United  States,  and  (2) 
?o  the  extent  prescribed  by  regulations  of  the  Jj^^Jj!"*'  ^ 
ahall  be  sublect  to  the  Articles  of  War  and  to  the  Articles 
J^  ih^  Govor^ent  of  the  Navy:   Provided,  ^hat  during  su^ 

period  or  part  thereof  the  o«»«^"i°^«d  °f  Pf^^^^l^  ^^^i^S* 
tT operate  as  part  of  the  Service  except  to  the  extent  that 
the  President  may  direct  as  Commander  In  Chief .   July  l, 
1944,  c.  373,  Title  II,  §816,  58  Stat.  690." 

AS  noted  m  youp  letter.  President  Truman,  acting  ^^er  auth- 
ority of  ?h!s  lawrJune  21,  1945,  in  Executive  Order  No.  9575,  de- 
dared  In  part: 

».  .  .  I  hereby  declare  the  commlsaloned  corps  of 

the  Public  Health  Service  to  be  a  military  se^cg  and 

a  branch  of  the  land  ar^  naval  forces  of  th^^ted 

States  durlngThe  period  of  the  present  war. 

(uziderllxxlng  added) 
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Bxeoutlv*  Order  9575  became  effeotlve  July  28,  1946, 

The  conventional  branches  of  the  armed  forees  are  the  Army, 
Navy  (Including  Coast  Ouard  In  time  of  war)  and  Marine  Corps,   By 
hie  Executive  Order  9575  the  President  created  a  fourth  branch, 
namely,  "the  commissioned  corps  of  the  Public  Health  Service  • 

Section  145  applies  only  to  veterans  of  the  "Amv",  "Navy", 
and  "Marine  corps".   It  does  not  include  veterans  of  "the  oom- 
mlBsloned  corps  of  the  Public  Health  Service", 

lly  opinion  therefore  is  that  ilr.  Levy  is  not  entitled  to 
▼•teran«s  preference  In  San  Francisco  civil  service  examinations. 

It  may  be  noted  that  the  Federal  Veterans »  Preference  Act 
Of  1944  (58  Stat.  387;  5  U.  S.  0.  A.  sees.  851  -  869)  is  broader 
than  our  section  145,  it  applying  to  veterans  of  "any  branch  of 
the  armed  forces  of  the  United  States",   (5  U.  b.  C.  A.  sec,  851; 
see  also  Chapter  V-1  of  the  Federal  Personnel  Manual),  Hence, 
the  fact  Mr.  Levy  would  be  entitled  to  veteran's  preference  in 
applTlnr^  for  a  Federal  Civil  Service  poaltion  is,  of  co^^sa,  not 
controlling  in  his  application  for  a  position  in  the  Civil  Service 
of  San  Francisco. 

Returned  herewith  la  the  photostat  of  Mr.  Levy's  War  Service 
Certificate  together  with  other  pertinent  papers  which  you  lor- 
warded. 

Respectfully  submitted, 

saiQi  J.  onooTJt 

City  Attorney 


To:   Civil  Service  Commission 


August  19,  1947, 


SUBJECT X   Stx>eet  and  Highway  Name  Signs, 
Regulated  by  Vehicle  Code* 


Dear  Sir: 


We  have  your  request  for  an  opinion  as  to  whether  the  following 
sections  of  the  Vehicle  Code,  which  were  enacted  by  the  State  Legislature 
In  1947,  would  compel  San  Francisco  to  erect  stz*eet  and  highway  name 
signs  In  accordance  with  unlforai  standards  and  specifications  prescribed 
by  the  Department  of  Public  Works  of  the  State  of  California: 

"Section  1«   Section  465»8  is  added  to  the  Vehicle 
Code,  to  readt 

465*8 •   Street  cuid  Highway  Signs*   The  Department 
of  Public  Works  shall  determine  and  prescribe  the  stand- 
az^s  and  specifications,  regarding  location,  kind,  size, 
color  and  height,  for  all  street  and  highway  name  signs 
hereafter  erected  on  streets  or  highways* 

Sec*  2«  Section  465*9  is  added  to  said  code,  to 
readt 

465*9.   Signs  to  Conform  to  Uniform  Standards* 
Any  street  or  highway  name  sign  hereafter  erected  on  any 
street  or  highway  shall  conform  to  unlfonn  standards  and 
specifications  for  street  and  highway  name  signs  pre- 
scribed by  the  Department  of  Public  Works. 

Sec*  3.  This  act  shall  become  operatiye  on  Januazy 
1,  1948." 

OPINION 

Under  the  sections  of  the  Vehicle  Code  quoted  above  San  Fran- 
cisco will  be  obliged  to  conform  to  such  standards  and  specifications 
as  the  Department  of  Public  works  of  the  State  of  California  shall  pre- 
scribe when  erecting  street  and  highway  name  signs  after  the  effective 
date  of  the  legislation,  naiaely,  January  1,  1940.   The  law  is  not  retro- 
active.  Therefore  all  such  signs  presently  erected  or  erected  prior  to 
the  effective  date  (January  1,  1948}  will  not  be  subject  to  any  regu- 
lation which  may  be  prescribed  by  the  Department  of  Public  ..orks  of  the 
State  of  Cal  if  omla  under  said  section. 

The  sections  deal  with  street  and  highway  name  signs  hei^eUTter 
erected,  that  is,  after  the  effective  date  of  the  legislation.  There- 
fore the  painting,  cleaning,  repair  or  replacement  of  such  signs  erected 
prior  to  the  effective  date  would  not  be  subject  to  regulation* 

After  January  1,  1948,  newly  erected  8tz*eet  and  highway  name 
signs  will  be  subject  to  the  regulation  of  the  Department  of  Public  Works 
of  the  State  of  California* 
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The  enactment  of  these  eections  Into  law  raises  a  possible 
question  as  to  their  constitutionality.   It  is  well  established  tliat 
the  regulation  of  traific  upon  the  streets  of  a  city  is  not  one  of 
those  inunicioal  affairs  over  which  the  local  authorities  are  given  a 
power  superior  to  that  of  the  Legislature. 

The  question  arises  as  to  whether  the  erection  of  street 
sitaia  on  all  the  streets  and  alleys  in  San  Francisco  would  come 
within  the  scope  of  "regulating  traffic".   It  might  be  conceded  that 
the  interests  of  the  state  in  the  regulation  of  traffic  might  extend 
to  the  erection  of  street  name  signs  on  streets  of  major  importance 
and  state  highways  within  the  co\mty. 

The  courts  might  well  hold  that  the  erection  of  street 
name  signs  on  sti^ets  of  minor  importance  would  come  within  the 
definition  of  "municipal  affairs.' 

However,  this  is  a  matter  to  be  determined  by  the  California 
courts  and  to  date  no  court  decisions  have  been  rendered  on  the 
subject. 

You  are  advised  accordingly. 

Respectfully  submitted, 

CITX"  ATTORNEY 
Chief  Administrative  Officer 
01V> 


August  21,  1947 

SUBJECT:   BURIAL  OF  INDIGENT  DEAD 

Dear  Sirt 

We  ape  In  receipt  of  your  request  for  an  opinion  upon  the 
following: 

"The  indigent  dead  of  San  Francisco  are  now  burled 
through  a  contractual  arrangement  made  as  the  result  of 
competitive  bids.   It  is  becoming  increasingly  more  and 
more  difficult  to  maintain  a  satisfactory  procedure  in 
this  arrangement  as  there  is  but  one  mortician  interested 
in  the  work  and  his  interest  is  very  minor. 

"Accordingly,  we  have  been  giving  some  thought  to  the 
city  providing  cemetery  or  burial  ground  and  entering  into 
an  agreement  with  the  San  Francisco  College  of  Mortuary 
Science  to  act  as  the  mortician  in  the  same  capacity  as 
does  a  private  undertaker. 

"I  do  not  believe  it  would  be  any  problem  if  the  city 
deemed  it  advisable  to  maintain  a  cemetery,  but  I  am  in 
doubt  as  to  whether  it  would  be  legal  to  enter  Into  a 
contractual  arrangement  with  the  San  Francisco  College  of 
Mortuary  Science  for  the  handling  of  the  unclaimed  dead. 
The  only  interest  that  the  college  would  have  in  becoming 
a  oarty  to  the  arrangement  would  be  to  use  the  cadaverous 
material  for  educational  purposes  in  teaching  the  students 
for  funeral  directors  profession, 

"At  the  termination  of  the  procedures  used  for  teach- 
ing purposes,  any  subjects  not  utilized  for  scientific 
purposes  would  be  conveyed  to  the  Cemetery  maintained  by 
the  City  and  County  of  San  Francisco  for  the  indigent  dead. 
The  earth  burial  would  complete  the  educational  college 
course  and  every  phase  of  the  profession  from  a  practical 
standpoint. 

"May  I  have  the  benefit  of  your  advise  as  to  whether 
it  would  be  legal  for  the  city  to  enter  into  a  contractual 
arrangement  with  the  San  Francisco  College  of  Mortuary 
Science  for  the  handling  of  the  unclaimed  dead  as  above 
outlined." 

OPINION 

The  burial  of  the  dead  and  the  relief  of  Indigents  are  both 
matters  of  state  wide  interest. 

In  8  Cal.  Juris  at  page  921  it  is  stated: 
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"Th*  transportation  of  the  ramalna  of  a  daoeasad  parson 
Is  not  •Commerce'  within  the  meaning  of  the  term  as  used  In 
the  constitution  of  the  United  States  wherein  It  Is  provided 
that  'congress  shall  have  power  to  regulate  commerce  with 
foreign  nations'.   On  the  other  hand,  the  matter  of  burial 
and  exhumation,  with  a  view  to  sanitary  objects,  has  always 
been  regarded  as  a  subject  of  local  regulation.   It  affects 
the  public  health  and  Its  regulation  la  strictly  within  the 
police  powers  of  the  State. 

In  the  case  of  City  and  County  of  San  Francisco  v.  Collins, 
216  Cal.  187,  the  Supreme  Court  said: 

"The  City  and  County  of  San  Francisco  has  the  duty  as 
such  city  and  county  of  supporting  Its  poor  by  the  usual 
method  of  taxation,  and  such  duty  Is  mandatory  and  Is  a 
matter  of  state-wide  interest  in  which  said  city  and  county 
Is  governed  by  the  general  laws  and  acts  as  a  county — an  agent 
of  the  state,  and  no  Inconsistent  provisions  in  the  municipal 
charter  can  limit  the  performance  of  such  county  functions. 

The  Health  and  Safety  Code  of  the  State  of  California  sets  forth 
a  complete  system  of  regulation  for  the  burial  and  disposition  of 
dead  bodies  and  the  Welfare  and  Institutions  Code  a  complete  scheme 
for  the  relief  of  the  needy. 

Certain  matters  of  regulation  in  connection  with  these  subjects 
have  been  delegated  to  county  boards  of  supervisors  to  enforce. 
Section  207  of  the  Welfare  and  Institutions  Code  provides  as  follows t 

"The  board  may  provide  for  the  burial  or  cremation  of 
the  Indigent  dead." 

The  Board  of  Supervisors  of  the  City  and  County  of  San  Francisco 
In  Section  210  of  the  Health  Code  have  enacted  as  follows i 

"The  Department  of  Public  Health  is  hereby  authorised 
and  directed  to  provide  for  the  interment  of  bodies  of  persons 
who  have  died  in  Indigent  circiimstances  by  contracting  for 
the  service  or  by  employment  of  persons  for  such  purpose,    ^ 
as  in  the  Judgment  of  such  Department  shall  be  most  suitable . 

By  the  foregoing  chain  of  delegation  of  authority  the  power  to 
provide  for  the  burial  of  the  indigent  dead  has  been  vested  in  the 
local  authorities  without  any  express  restriction  or  prohibition  as 
to  the  method  to  be  adopted.   In  the  contract  you  propose  with  the 
San  Francisco  College  of  Mortuary  Science  it  is  true  that  the  sole 
Interest  of  the  C '^  ^^^   County  Is  to  carry  out  the  duty  imposed 
upon  it  by  law;  however  the  sole  consideration  for  the  entry  of 
the  college  into  the  contract  would  be  the  use  of  the  bodies  for 
educational  purposes.   That  use  would  have  to  be  legally  authorised 


and  the  question  Is  as  to  whether  the  olty  and  county  hat  tha 
power  to  grant  or  permit  such  use* 

Tha  law  has  provided  many  Bafe.uarda  against  the  unauthorised 
use  of  dead  bodies  In  recognition  of  the  fact  that  the  burial  and 
disposition  of  the  dead  is  a  subject  which  greatly  interests  the 
feelings  of  mankind.   As  pointed  out  in  the  case  of  l^^^^-fl   ^* 
Atlantic  Transport  Company,  115  N.  E.  716.  "Respect  for  the  dead 
and  the  feelings  of  mankind  for  their  deceased  parents,  relatlTca^ 
and  friends  has  been  recognised  by  the  Legislature  and  the  courts  . 
An  unauthorised  or  Illegal  use  of  a  dead  body  may  -ubject  the 
violator  to  criminal  prosecution  and  civil  suit.   Section  7208 
of  our  Health  and  Safety  Code  provides  as  follows:   "Every  person 
who  unlawfully  disposes,  uses,  or  sells  the  5°2/^^f;^„;;;;°^;^'^J,.^ 
dead  person,  or  who  violates  any  provision  of  this  chaper  is  guilty 
of  a  misdemeanor." 

Section  7208  is  a  part  of  Chapter  4  of  the  Health  and  Safety 
Code  which  chapter  sets  forth  a  system  of  regulation  by  the  »^ate 
of  thi  disposition  of  the  unclaimed  dead  for  scientific  and  educational 
purposes,  including  embalming  education.   Section  7205  of  that  chapter 
provides  as  follows: 

"The  bodies  of  the  unclaimed  dead  retained  by  the 
state  department  shall  be  used  solely  for  the  nurpose  of 
Instruction  and  study  in  the  promotion  of  medical, 
chiropractic,  and  embalmlnp;  education  and  science  within 
the  State." 

Tha  power  of  the  State  to  assign  the  bodies  of  the  unclaimed 
dead  for  scientific  and  educational  purposes  Is  found  in  the  ln^•5••^*^ 
power  of  eve^y  soverign  state  to  provide  for  and  promote  ^^»  P^^^^^ 
health  of  its  citizens.   Undoubtedly  this  function  could  be  delegated 
to  the  counties  but  there  has  been  no  express  delegation  of  f^oh 
power  and  none  can  be  Implied.  The  provisions  of  ^^f '^  *  ^^J^^^^^ 
an  intention  that  the  disposal  of  the  unclaimed  dead  for  the  afore- 
said purposes  is  to  be  handled  on  a  state  wide  basis. 

In  the  case  of  Wilkinson  v.  Lund.  102  Cal,  App.  767,  the  court 
points  out: 

"A  county  may  by  charter  Impose  duties  upon  supervisors 
and  other  county  officers  in  addition  to  ^^J»«  ^':"°^i^?*  ^? 
general  laws  but  not  inconsistent  or  in  conflict  therewith. 

In  7  Cal.  Juris,  page  512,  it  la  stated: 

"Inasmuch  as  a  county  has  power  to  make  only  such 
contracts  as  are  expressly  authorised  or  such  as  ^7  ^ 
necessary  to  the  exercise  of  its  powers,  it  follows  that 
any  contract  made  Iq.  excess  of  this  power  is  ultra  vires 
and  therefore  void. 
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In  the  proposed  oontraotual  arrangement  with  the  San  Francisco 
College  of  Mortuary  Science  insofar  as  it  would  provide  for  the 
burial  of  the  indigent  dead  there  would  be  no  objection;  however 
the  contract  would  go  further  and  allow  the  assumption  of  a  dominien 
over  the  dead  bodies  that  the  city  and  county  has  no  power  to  assume 
or  delegate  under  existing  law. 

You  are  therefore  advised  that  It  Is  the  opinion  of  this  office 
that  the  proposed  contract  would  be  ultra  vires  and  void* 


Respectfully  submitted, 

CITY  ATTORNEY 
To:  Chief  Administrative  Officer 
TJB 


^0  o  -V 

August  24,  1947, 


SUBJECT?   Necessity  of  Procuring  Actuarial  Report 
befor«  Reballot  on  any  Proposed  Change 
In  the  Retirement  System. 


Gentlemen : 

You  have  requested  an  opinion  as  rcllowai 


RE^^iUEST 


ii( 


•The  Judiciary  Committee  has  pending  before  It 
a  proposed  amendment  to  Section  171,1  of  the  Charter  rel- 
ative to  retirement  provisions  for  officers  and  members 
of  the  t'lj?e  Department,  Said  amendment  Is  identical  with 
one  considered  by  the  Board  of  Supervisors  last  year  at 
which  time  an  actuarial  report  thereon  was  submitted  by 
the  RetlxMiment  Board, 

"The  Committee  respectfully  asks  to  be  In- 
foimed  as  to  whether  or  not  an  actuarial  report  In  con- 
nection with  said  proposed  amendment  which  was  submitted 
to  the  Board  last  year  may  be  used  this  year  for  the 
purpose  of  complying  with  the  provisions  of  Section  158 
of  the  Charter,  the  pertinent  portion  of  which  provides 
that  the  Board  of  Supervisors  shall  secure  through  the 
Retirement  Bosa*d  an  actuarial  import  of  the  costs  and 
effect  of  any  proposed  changes  in  the  benefits  under  the 
Retirement  System  before  voting  to  submit  any  proposed 
charter  amendment  providing  for  such  change," 

OPINION 

The  charter  provision  to  which  you  refer  requlx^i  that  the 
Board  secure  an  actuarial  report  as  above  stated  before  voting  to  sub- 
mit any  ciiarter  amendment  providing  for  a  change  in  the  Retirement 
System, 

Compliance  with  this  provision  is  a  necessary  prerequisite 
to  yo\ir  vote.   Unless  your  vote  on  submission  is  after  rescission  of 
an  earlier  vote  or  on  reconsideration  of  the  motion  to  submit  you  must 
secure  an  actuarial  report  before  voting. 

The  motion  In  the  Instant  case  is  to  submit  the  proposed 
charter  amendment  at  a  different e lection  from  that  proposed  a  year 
ago.   It  cannot  therefore  be  considei^d  after  rescission  of  an  earlier 
vote  or  motion  for  i^econsideratlon. 


#2 


It  may  be  that  the  Retirement  Board  will  reply  to  your 
request  with  a  reference  to  Its  earlier  report  and  an  Incorporation 
of  the  earlier  report  by  such  reference  In  Its  current  report  on  the 
pending  proposal.   That  type  of  report  would  be  entirely  sufficient. 
It  may  be,  however,  that  changes  in  law,  departmental  facts,  mortality 
rates,  actuetrlal  methods,  or  otherwise  would  make  necessary  an  entire- 
ly new  report.   The  charter  requires  that  the  Retirement  Board  have 
the  opportunity  to  determine  this  Itself. 

It  Is  therefore  necessary  In  the  Instant  case  that  you  re- 
quest a  report  of  It  on  the  pending  proposal. 

Respectfully  submitted. 


CITY  ATTORKEY 
Board  Of  Supervisors 


00  -  Mayor 

Retirement  Board 


WP 


AupMst  29,    1947 

SUBJECT:   ATTACHMENT  OR  GARNISHMENT  OF  SALARY  OF  FEDERAL  EMPLOYEE 

D«ar  Sir: 

I  UB  in  receipt  of  your  request  for  an  opinion  aa  follows: 

"Would  you  kindly  submit  an  opinion  as  to  the  pro- 
cedure, if  any,  in  levying  on  the  earnln/^a  of  a  person 
who  is  a  civilian  employee  of  the  Army  or  Navy,  or  other 
federal  a.s^ency,  whether  in  the  United  States  or  outside 
its  continental  limits. 

"The  fathers  of  several  Court  wards,  under  payment 
order  for  support  and  raalntc nance  of  their  minor  ciiildren, 
have  taken  jobs  as  federal  civil  service  employees  in  Guam 
and  other  Pacific  Islsnde  an  a  means  of  evading,  their 
responsibilities  and  evading  detection.   Your  sugrestions 
as  to  any  method  of  enforcing  the  Court  paytrent  orders  will 
be  greatly  appreciated," 

OPINION 

There  is  no  federal  statute  exempting  the  wages  or  salary  of  an 
officer  or  employee  of  the  United  States  from  garnishment  or  attach- 
ment.  However,  the  Supreme  Court  of  the  United  States  in  the  case  of 
Buchanan  v.  Alexander  (1846)  4  Howard  (US)  20,  11  L,  Ed.  657,  estab- 
lished the  principle  that  wages  due  to  an  employee  of  the  United 
States  were  not  subject  to  attachment  or  garnishment.   That  case 
Involved  an  attempt  to  attach  money  in  the  hands  of  a  navy  purser 
which  was  due  as  wages  to  seamen  employed  by  the  United  States,   Th« 
court  stated  at  page  20: 

"The  Important  question  is,  whether  the  money  in  the 
hands  of  the   urser,  though  due  to  the  seamen  for  wages, 
was  attachable,   A  purser,  it  would  seem,  cannot,  in  this 
respect,  be  distinguished  from  any  other  disbursing  ar;ent 
of  the  government.   If  the  creditors  of  these  seamen  may, 
by  process  of  attachment,  divert  the  jublic  money  from  its 
legitimate  and  appropriate  object,  the  same  thing  may  be 
done  as  regards  the  pay  of  our  officers  and  men  of  the  army 
and  of  the  navy;  and  also  in  every  other  case  where  the 
public  funds  may  .oe  placed  in  the  hands  of  an  agent  for  dis- 
bursement.  To  state  such  a  principle  is  to  refute  it.   No 
government  can  sanction  it.   At  all  times  it  would  be  found 
embarrassing,  and  under  some  circumstances  it  might  be  fatal 
to  the  public  service, 

"The  funds  of  the  government  are  speoifically  appropriated 
to  certain  national  objects,  and  if  such  aopropriationa  may  be 
diverted  and  defeated  by  State  process  or  otheirwise,  the 
fxinctions  of  the  povernment  may  be  suspended.   So  long  as  money 
remains  in  the  hands  of  a  disbursing  ofllcer,  it  is  as  much  the 
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money  of  the  United  States  as  if  It  had  not  been  drawn 
from  the  treasury.   Until  paid  over  by  the  agent  of  the 
p:overnment  to  the  person  entitled  to  It,  the  fund  cannot* 
iJi   any  legal  sense,  be  considered  a  part  of  his  effects. 
The  piirser  is  not  the  debtor  of  the  seamen." 

Other  oases  sustaining  the  above  stated  principle  are: 

Elweyn's  Appeal  (1871)  67  Pa.  67  (salary  of  a  navy  officer); 

McCarthy  v.  United  States  Shipping  Board  Merchant  Fleet  Corp.« 
(CCA,  DC)  63  2d  925  (salarv  of  employee  of  United  States 
Board  Merchant  Fleet  Corp.); 

Dickens  v.  Branaford  Realty  Co.  (Tean.)  210  S.W.  640  (salary 
of  employee  of  railroad  corporation  operated  by  United 
States  under  act  of  Con/^^ress); 

Cahn  V.  Allen  (N,J,  Eq, )  11  A  2d  316  (salary  of  postoffice  clerk). 

The  only  exception  to  the  rule  stated  above  was  declared  in  the 
case  of  Federal  Housing  Administrator  v.  Btirr,  309  US  242,  84  L.  Ed, 
725  wherein  the  Supreme  Court  distinguished  the  case  of  Buchanan  v, 
Alexander,  supra,  and  held  that  the  salary  of  an  employee  of  a  federal 
governmental  corporation  which  had  been  specifically  granted  the  right 
to  "sue  and  be  sued"  without  an  prohibition  against  attachment  or 
garnishment,  was  subject  to  being  attached  or  garnished.  The  coxirt 
stated  at  page  244: 

"The  problem  here  is  unlike  that  in  Buchanan  v,  Alexander, 
4  How.  (US)  20,  11  L.  Ed  857,  where  creditors  of  seamen  of  the 
frigate  Constitution  were  not  allowed  to  attach  their  waces 
in  the  hands  of  a  disbursing  officer  of  the  federal  government* 
That  ruling  was  derived  from  the  principle  that  the  United 
States  cannot  be  sued  without  its  consent.   There  no  consent 
whatsoever  to  'sue  and  be  sued*  had  been  given.   Here  the 
situation  is  different.   Section  1  of  Title  I  of  the  National 
Housing  Act  (Act  of  June  27,  1934,  Chap.  847,  48  Stat,  at  L, 
1246)  authorized  the  President  'to  create  a  Federal  Housing 
Administration,  all  of  the  power  of  which  shall  be  exercised 
by  a  Federal  Housing  Administrator.'   That  section  was  amended 
in  1935  (Act  of  Aufnist  23,  1935,  chap.  614;  49  Stat,  at  L.  684, 
722,  12  USCA  sec.  1702)  by  adding  thereto  the  provisions  that 
'The  Administrator  shall,  in  oarjrying  out  the  provisions  of  his 
title  and  titles  II  and  III,  be  authorised,  in  his  official 
capacity,  to  sue  and  be  sued  in  any  court  of  competetant  jxiris- 
diction.  State  or  Federal." 

The  oovirt  also  stated  in  a  footnote  that  of  40  governmental  corporations 
listed  in  the  case  of  Keifer  &  Keifer  v.  Reconstruction  Finance  Corp. 
306  US  390,  83  L,  Ed.  789  where  Congress  Included  authority  to  "sue 
and  be  sued",  express  prohibition  against  attachment  or  garnishment 
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was  provided  In  only  two  Inatances. 

Your  request  atatos  that  you  are  concerned  with  levying  on  the 
earnings  of  civilian  employees  of  the  army  and  navy  or  other  federal 
agencies.  You  are  advised  that  as  to  olvillan  employees  of  the  army 
and  navy  and  other  persons  directly  employed  by  the  United  States 
there  is  no  method  whereby  you  may  attach  or  garnish  their  salaries* 
However,  as  to  the  employees  of  federal  governmental  corporations 
which  are  expressly  created  by  Congress  which  corporations  have 
been  given  the  right  to  "sue  and  be  sued"  without  an  express  pro- 
hibition against  attachment  or  garnishment,  mouey  which  is  owing 
by  any  such  corporation  to  its  employees  is  subject  to  attachment 
or  garnishment* 


Respectfully  submitted. 


CITY  ATTORNEY 


To: 


Geo.  W.  Ososke 

Chief  Probation  Officer 


LSM 


^oo  t^ 


August   29,    1947 

SUBJECT I      ADMISSION  OP  MENTALLY   ILL  TO  STATE   HOSPITALS   OM 
CERTIFICATION  .VITHOUT  'JTl 

RESPONSIblLITIES    OF   Lou      .  ICER. 

I>«ar  Sir: 

W«  hay*  your  r«qu«8t  for  »n  Interpretation  «•  follows i 

"I  am  enoloainij  copy  of  Dill  #523  relating  to 
admiasiona  to  hospital  of   poraone  believed  to  be 
mentally  ill, 

"I  shall  appreolate  your   Interpretation  of  thila 
bill  aa   it  may  affect  the  reaponaibilities  of  this 
Departiaont." 

0  P  J  N  I  0  H 

Senate  Bill  Ko*   523,  which  becoinea  Article  3,5,   Chapter  1,    Fart  4, 
Division  6,    of   the   v.'elfare  and   Institutions  Code,   authorises  an  addi- 
tional,  but  not  an  exclusive,  procedure  for   ttia  aduilsslon  of  persons 
believed  to  be  mentally  ill  to  litate  hospitals.     Under  this  additional 
procedure,   persons  believed  to  be  mentally   ill  may  be  admitted  to  tbs 
State  hospital  upon  application  and  certification  by  the  local  health 
officer  as   contrasted  to  the  court  cotamitroent  procedure  set  forth  in 
the  Code   in  Article  3  of  Chapter  1  of  Part   1  of  Division  6,  which 
continues   In  full  force  and  effect.      The   "local  health  officer"    is  de- 
fined in  the  new  article  to  mean  the  county,   city  or  district  health 
officer  cijarged  with  the  preservation  of  the  public  health  in  the  oovuity, 
city  or  district.     The  term  "county"   inclxides  a  city  and  county. 

If  the  court  commitment  procedure  is  invoked  by  filing:  the  peti- 
tion as  provided  for  in  Article  3  of  the  existing  law,  yo\ir  responsi- 
bilities under  that  article  remain  the  same  and  are  unaffected  by  the 
new  enact.-nent.  If  a  report  is  filed  with  you  as  provided  for  in  Sec- 
tion 6610,3  of  the  new  article,  you  are  then  to  be  guided  by  the 
provisions   of  the   new  article. 

Section  6610,3  provides   that  any  relative   or  friend  of  a  person 
believed  to  be  tienU^lly  ill  and  in  need  of  supervision,   care  or  treat- 
nent  may  report    tliet    fact   to   the   local   Iu)&lth  officer,    to^;eLiiflr   i.itii 
the  name  and  place   of  residence   of  the  person,     Tae  local  health 
officer  may  tiien  make,   or  cause  to  be  made,   such  investigation  as  nay 
be  necessary  to  ascertain  the   facts,      if  he   is   satisfied  that  admission 
to  a  State  hospital,   under  the   proviaions   of   the   new  article,   will  be 
for  the  best   interest   of  the  person,   he  nay  :aake  the  application  to  a 
State  hospital. 

Under  the  rules   of  construction  set  forth  in  the  infelfare  and 
Institutions  Code  in  Sections   1  to  18  taoreof ,   tiie   term  "may"   is   to  be 
construed  as   permissive  and   the   term  "shall"   as   mandatory.      The  fore- 
going language   of  Section  6610,3  being   permissive,    the   local   health 
officer  is   invested  with  a  discretion  as   to  wi»tner  he  will  take  any 
action  on  the  report  and  as  to  whether  he  will  file  an  application 
following  investigation,    if  oTi%   is  ii«de.     From  the  standpoint  of  the 


P0r»on  b«lleT«d  to  b«  mentally  111,   th«  antlr*  procedure  Is   lik««la« 
permlaolva  and  voluntary  to  Um  extent  that  he,    or  some  relative  or 
friend  In  hl»  behalf,   can  proteat  the   proceedings  at  any  time  before 
'f*  **'««?i  •^"^••i^"  to  the  utate   Institution  and  they  kist  be  Sopped. 

^  the  local  health  officer  acts  on  a  report  filed  with  hlra  under 
the  new  article  and  decides  to  make  application  to  a  state   Institution, 
the  application  must  be  accompanied  by  certificates  by  each  of  two 
physicians,   which  certificates  must  conform  to  the  requirements   of 
Section  6610.4,      it   is   to  be  noted  that  this  section  requires,   among 
otuer  things,    that  in  any  county  or  citj   and  county  having  a  board 
panel,    or  conimlssion  of   taodical  examiners   under  Section  6000  of   the 
Welfare  and   Institutions  Code,   tlie  certificates  sfAll  be  furnlahed  by 
phyaiciana  who  are  members   of  such  board,    panel,    or  commission  of 
medical  examiners.     The  City  and  County  of  San   Francisco  has  such  « 
Board  of  uledlcal  .:jcamlnors  appointed  under  Section  5000  of  the  welfare 
and   Institutions  Code  so,    in  this  city  and  county,    the  certificates 
would  hare  to  be  executed  by  two  members   of   our  Board  of  '„edical 
Kxamlners* 

If  an  application  is  nAde  under  the  article  and  accepted  by  the 
Superintendent   of   the  3tate  hospital,   it   is  the  responsibility  of  the 
local  health  officer   to  deliver  the  person  to  the  hospital  within  5 
days   of  the  acceptance,    (Sec,   6610,8 )•     At  any  time  after  the  admission 
of   Um  person,    rie,    or  any  relative   or  friend   in  his   behalf,    may  request 
a  court  hearing  to  determine  whetner  he   is   rnentally  ill,   and  the  re- 
quest must  be  .^ranted.     The  local  health  officer  is  notified  of  the 
request  but  no  action  on  his  part  is  indicated,    (Sees.   6611.1  to 
6611,6), 

Your  attention  is  particularly  directed  to  Section  6611,9.   wnloh 
provides  as   follows: 

"This  article  does  not  authorise  any  examination,   as   pro- 
vided in  Tec t ion  6610,4,    or  the  admission  to  a  State 
hospital   of  any  person  who  is  beini;  treated  by  prayer  in 
the  practice  of  tlm  relif^lon  of  any  well-recognised  church, 
sect,   denomination  or  orijanization,    if  iie,    or  any  relative  or 
friend  aot.n^   in  his  beiiialf,   protests  against  s>ach  examination 
or  admission  to  the  local  health  officer  investigating  the 
case , " 

The  foregoing  Is  merely  a  general  interpretation  and  discussion 
of  the  new  enactment.      If   there  are  any  particular  provisions   of  the 
law  upon  which  you  are  in  doubt,   please  advise  and  X   shall  be  pleased 
to  render  my  opinion  on  the  problem  presented, 

liespectfully  submitted. 


Crrf   ATTORNEY 


Tot 

Dept,  of  Fubllo  Health 
thru  Chief  Adjninistrative 
Officer* 


^ooS' 


September  3,  1947. 


SUBJECT:   CUAl  ORB  FERSOl£ 

TO  c  ,     .L  BPFICT  OF, 

Dear  Slrat 

I  am  In  receipt  of  your  request  for  an  opinion  aa  followai 

"The  Judiciary  Conmittee  of  the  Boaird  of  Super- 
visors has  beioro  it  lor  consideration  a  proposed  asi  end- 
ment  to  Section  145  of  the  Charter  to  provide  that  civil 
aervlce  teata  ahall  be  coitipetitive  bettyeen  two  or  More 
peraona.  "" 

"The  Coranlttee  will  again  meet  to  coaaider  tliia  pro- 
posal Wednesday,  September  3rd,  1947,  and  respectfully 
requests  lliat  you  Inform  it  on  or  before  tiiat  date  as  to 
whether  or   not  auch  an  anendioent  la  neceaaary  from  a  le- 
cal  atandpoint." 

OPINION. 

Reference  is  made  to  my  opinion,  dated  Auguat  7,  1947,  a  copy 
of  which  la  enclosed  herowltJi.   In  view  of  this  opinion,  which 
dearly  defines  the  rule  as  to  what  conatitutea  a  cofupetitive  ex- 
amination, I  would  advise  you  that  tl^e  propoaed  a/.jendr.ient  would  be 
neceaaary  in  order  to  require  taxat  oanpetltive  exaiainationa  be  between 
two  or  more  persona* 

In  deallr^  with  the  mattera  which  the  oliarter  haa  placed  in  thie 
handa  of  adzoinistrative  boards  auch  aa  the  Civil  Service  Commiaaion, 
a  careful  analysis  of  their  overall  effect  on  the  operation  of  these 
boards  should  be  iiauo.  Sections  140  to  154,  inclusive,  of  the  cl^ar- 
ter  set  forth  the  duties  of  the  Civil  Service  Commission.  Section 
140  concisely  su^aa  up  the  general  reaponalbillty  of  the  Civil  Ser- 
vice Commiaaion,  reading  in  part  as  followa: 

"Section  140.  There  la  hereby  eatabllahed  a 
civil  aervlce  comiaiaaion  which  la  char(;ed  with 
the  duty  of  providing  qualified  peraona  for  ap- 
poiiitj  eiit  to  the  aervlce  of  the  city  and  county. 
All  appointments  in  the  public  service  siiall  be 
made  for  the  good  of  the  public  service  and  sole- 
ly upon  merit  and  fitness,  as  established  by  ap- 
propriate tests,  without  regard  to  partisan,  po- 
litical, social  or  other  considerations,** 


2. 

It  la  clear  that  so  long  as  tb«  testa  are  appropriate,  which  re- 
qulreuent  Includes  t}ie  provlsio.is  of  Section  145  tlAt  they  be  competi- 
tive, the  connnission  has  the  discretion  under  its  rule  making  power 
(see  section  141)  to  establish  the  tests. 

A  study  of  the  past  history  of  the  Civil  Serv  oe  Coomission  in  re- 
lation to  examinations  shows  that  It  has  always  required  two  or  nore  csr- 
sons  to  co;.ipeto  and  has  refused  to  conduct  any  examination  where  only  one 
applicant  appeared.  The  Civil  Service  Corrudssion  at  the  present  tl;^e  is 
encontering  some  unusual  problems  requiring  the  filling  of  certain  posi- 
tions with  permanent  help  belore  a  given  date.   In  aome  cases,  only  one 
applicant  applied  to  take  tlie  examination.   In  others,  only  one  applicant 
qualiliod.   In  still  a  third  group,  only  one  applicant  appeared  to  take 
the  exa:.ilnatlon  where  several  had  applied.   In  tlie  above  cases,  the  teats 
met  all  the  requirements  of  a  competitive  examination  and,  in  i.y  opinion, 
met  the  requireaonts  of  Section  14i>  as  I  have  indicated  in  the  enclosed 
opinion. 

Since  Section  140  charges  the  Civil  Service  Coonnisslon  with  the  duty 
of  providing  qualified  persons  for  ap^ointnent  to  the  service  of  the  City 
and  County,  no  legislation  should  be  passed  tiiat  would  hinder  or  prevent 
the  efficient  operation  of  this  Civil  Service  Coniinlssion.   If  tlie  scope 
is  so  drawn  as  to  permit  all  persons  qualified  to  compete,  but  only  one 
person  applies  to  take  the  exaiuination,  the  Civil  Service  Commission 
will  be  in  a  -uch  better  position  to  perform  the  duties  with  which  it  is 
char^sed  than  where  it  is  necessary  for  the  Civil  Service  Commission  to 
fill  tl^  position  with  temporary  unqualified  help.  The  definition  of  a 
competitive  exaralnation  proposed  in  the  charter  amendment  might  well  lead 
to  the  above  unsatisfactory  result. 

As  I  stated  In  the  beginning  of  this  opinion,  from  the  legftl  stand- 
point, such  an  a;aendment  would  be  necessai^  to  compel  the  Civil  Service 
Commission  to  liave  at  least  two  persons  compete  in  examinations.  How- 
ever, such  an  amendtaent  might  £;reatly  hamper  tlie  efficient  working  of 
tl:ie  commission* 

Resp«otfully  submitted. 


JNO.  J.  0»T0OI.E 
City  Attorney, 
T  Of 

board  of  Supervisors 

e.c,  i.iayor 

c,c.  Civil  Service  Cousnission. 


^0  0 


^ptmaber   16,  1947 


SUBJECT!   DUTIES  OP  BOkRv   OP  SUPEKVISORS  IM  Rbl  SPBCIAL  KLBCTIOK  TO 
FILL  VACANCY  IK  21ST  ASSEMBLSf  DISTRICT. 

Oentltmeni 

You  have  requsatad  an  opinion  as  follows i 

"Th«  Hoard  of  SuperTlsors  has  reoalved  from  the  Oovemor, 
a  proclamation  pursuant  to  Seotlon  1001  of  tho  Elaotions  Cod*, 
calling  a  special  election  to  fill  the  vacancy  in  the  21st 
Assembly  District «  City  and  County  of  San  Francisco. 

"Section  1003  of  the  Bleetions  Code  provides  as  follows i 

'Section  1003*  Samet  Publication:  Special  Legis- 
lative Elections.  Upon  receipt  of  the  proclanso 
tion,  the  board  of  supervisors  shall  cause  a  copy 
to  be  published  in  some  newspaper  printed  in  the 
county^  if  any,  at  least  ten  days  before  the  elec- 
tion* In  case  of  special  elections  to  fill  a 
Vacancy  in  the  office  of  State  Senator  or  member 
of  the  Assembly 9  upon  receipt  of  the  proclamation, 
the  board  of  supervisors  shall  cause  a  copy  to  be 
published,  as  iiereinbefore  provided,  except  that 
publication  need  not  be  made  for  a  longer  period 
than  five  days  before  the  election** 

"This  office  has  been  infoxned  that,  in  the  past,  the  Regis- 
trar has  caused  to  be  printed  such  proclamations  as  are  referred 
to  in  this  Chapter* 

"It  will  be  appreciated  if,  as  soon  as  posuible,  you  will 
respond  to  the  following  queries t 

"1*  What  fozm  of  action  should  the  Board  take  to 
comply  with  the  provisions  of  Section  1009? 

*2*  Whom  shoiild  the  Board  direct  to  cause  a  copy 
of  the  proclamation  to  be  published? 

"3*  How  many  times  and  upon  what  dates  should  the 
proclamation  be  published? 

'*4»  What  other  actions,  if  any,  must  be  taken  hj 
the  Board  of  Supervisors  or  the  Clerk,  in  this 
eosmeotion  by  way  off 

(a)  Consolidaticm  of  the  elections 

(b)  Subnission  again  of  such  charter 
saendments  as  have  already  been 
ordez*ed  submitted 


(e)     Further  lagialatiou  in  oonn«otion 
with  bond  issues,  preliainsry  stsps 
for  which  have  been  initiated. 

"Iiifonnation  relati^a  to  suoh  other  x>eqMir«mentSf   if  aay, 
iMoessitatlDg  aotion  by  the  Board  or  the  Clerk,  will  be  ap» 
preoiated." 

0  P  I  M  I  0  M 

1*2 •  The  Board  of  Supervisors  has  already  adopted  Proposal  ■•• 
7105  as  follows! 

"WhERjaAS,  The  Oovemor  of  the  State  of  California  has 
issued  a  proelamation  under  data  of  Au^st  20,  1947,  oalling 
for  a  special  election  to  be  neld  on  the  4th  day  of  lioTaiyt>er, 
1947,  within  the  Twenty-first  Asaeoibly  District  of  the  State, 
located  within  the  City  and  County  of  ftan  Francisco,  to  fill 
the  vaoancy  in  the  office  of  State  Assemblyman  from  said  Dis- 
trict resulting  fros  the  resignation  of  Asswoblynan  Albert  0. 
Wollenberg)  now,  the3*«fore,  be  it 

*SBS0LVI3>,  That  purmiant  to  the  provisions  of  the  Bleo- 
tlcns  Code  of  the  Stat  a  of  California,  this  Board  of  Super- 
Tisors  does  hereby  direct  the  Registrar  of  Voters  to  oause 
to  be  published  a  copy  of  said  proelamation,  in  aooordanee 
with  the  provisions  of  said  lulections  Code,  and  to  take  any 
other  steps,  required  by  law,  in  connection  with  the  holding 
of  said  special  electice^i*'* 

As  the  Registrar  is  invested  by  section  179  of  the  Charter  with 
the  conduct,  management  and  ooatrol  of  all  matters  pertaining  to  elee- 
tions  in  the  City  and  County  this  resolution  was  entirely  proper  as  a 
means  to  accomplish  the  duties  of  the  Board  in  the  preaises. 

S*  Tne  proclamation  should  be  published  as  soon  after  its  re- 
oeipt  as  may  be  for  a  period  of  at  least  five  successive  days,  other 
than  holidays,  prior  to  the  date  of  the  election.   Publication  five 
times  is  Bufriolent.  Section  1003  of  the  iiileotions  Code  presoribes 
the  requisites  in  this  regard. 

4.   (a)  A  resolution  of  the  Board  of  Supervisors  should  be 
adopted  in  th^  form  attached  hereto,  in  aoooz^lanee  with  the  provisions 
of  Division  11,  Part  2,   Chapter  4  of  the  State  Elections  Code,  relating 
to  the  consolidation  of  elections. 

(b)  No  action  is  required  respeoting  sutasiission  of  Charter 
aaenAoents. 


(o)     No  leglslAtlon  i«  required  on  this  aooount  regard- 
ijog  bond  Issues. 

■•■peot fully  submit ted« 
City  Attorney. 

Tot     Board  of  Supervisors 
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No.    4007   overruled   by    No.  ,  ^ 

77-46,    dated   Nov.    17,    1977  —     H^OOl 

S«pt»nbbr  17,    1947 

:iUBj;::cTi    lerS-tjttv  d""  w-av^  ceil'  -".  ;    ir!i^-.,v..  f-v 
(1)  :5S  (2) 

,U;  .:.T:..:;    ;       .  '        ,   , 

APii  ;    ;  ,\L 

LOl ,,, IM 

TH..   i-JiiiMlaLa. 

Qentleioen : 

You  liave  requested  an  opinion  in  rosponao   to  the  rollovii^ 
inqvoLriea : 

1.     Can  Uio  Board  or  Supervisors  lawfully  paaa  an 
ordinaiice  placini.,  a  rent  oeilin,,  on  hotel  roans 
in  3an  i^iinoiacoT 

2«     Can  t  le  lk>ard  of  Supervisors  lawfully  unaot  an 
ordinance  placin^;  a  ront  ceilin._  on  aparti^enta, 
flats  and  otlxer  rosidonces  now  oovored  uy   Uie 
proscsnt  0.    P.   A.   ?ede -al  Law? 

3*     Can  the  Jioard  onaot  le>jislation  to  prevent 

evictions  froia  cooperatively  owned  iq;>ar'tCMnta, 
flats  or  rooxaino  liousos? 

4«  Can  the  Board  ezaiiower  Federal  Local  Hent  Advis- 
ory Boards  to  determine  ndiich,  ii"  any,  bviildin^s 
nay  be  allowed  to  operate  aa  cooporauivesT 

OPINION 

1*  Tha  Housing  and  aont  Aot  of  19<^V  enacted  by  tha  Con^eas 
of  the  United  States  is  now  in  effect.  Section  203  (a)  of  this  Aot 
repealed  the  rent  controls  maintained  under  tlie  autlxority  of  the 
Exaergency  Price  Control  Aot  of  1942,  as  amended.  Section  202  (o) 
of  the  Act  excepts  hotel  i*oons  from  its  provisions  as  to  housing 
accoiniiKsdations.   I'hsro  is  ti^ierefore  no  question  involved  here  of 
possible  conflict  of  a  hotel  ront  ceilin,:  ordinance  with  a  federal 
act  on  t}ia  same  subject. 

The  question  then  resolves  itself  into  the  fundamental  oaa 
of  tlie  pot/er  of  the  City  and  Coiuity  to  invade  tlia  field  of  private 
contract  in  regard  to  hotel  room  rentals.  Under  the  i:.^-:'^'  '"  ■?/  Price 
Control  .ict  of  1942  the  oonijreaa  did  this  under  tlie  war       .  of 
the  federal  Lovummont  -  powers  which  are  said  to  be  ai-^v.  .   -  o 
broadest  ij^runtod  to  it  (u.  o.  v.  Uaolntosh,  283  U.  S.  605}  -  and 
under  its  powu   u>  make  all  laws  necessary  and  proper  to  carry  into 
effect  the  powo^  s  panted.  This  Act  was  held  constitutional  as  a 
war  measure  in  Bowles  v.  willin^haQ,  321  i'.  J.  503. 

The  war  pawupg  of  the  federal  government  £u?e  exclusive. 


rwQvos  I.Bi»b«1  e 


The  ulty  aud  bounty  osuuioi  onact  auoh  «n  ordliianoe     undor  tUla 
powor.     Hor  luia  it  tho  powur  to  do  bo  m  aia  a,,ent  or  the  federal 
^ovemiaont  lor   UlLs  pvu-poae,     Tix«  powoi  e  oi' tho  jnuniolpality  are 

^itJ^rJ^'^Jt  i""  ^^  ^'-^  ^^'^  ^^•^^  Conatltutlon.   except  JalLT^ed 
by  Its  own  ©liArter,   and  it  luia  no  war  powur  either  li  its  own  ri!iit 
or  aa  an  i^ent  or  the  lederal  Lovernment.  x«  xue  own  i  le^n 

«-K«    r^    -1  .      ;^l»o  City  ajid  County  ol'   Jan  i-'ranciaco  lias  power  to  Invade 
tho  X-iolu  Oi   private  contract,   ii'  at  all,   only  under   the  police 
powop.        Under   Uie  f^lice  power  rent  laws  have  been  sustali»ed,    but 

g.U^.v.porm>.,-   exj^di<(>3aa   only,    to  laeet  a  rg-egt  eiasrr,ency  due    to   the 
sAatrous   errects  or  a  world  ..ar.»     Uoi^llin,   iluSicipal  cor  .o- 
rations.    Vol,   3  rovised  pa^o  03.      Dlook  v.   Hlrah,   2i.6   U.   L>.   lo4- 
Levy  Loaain^i;  Co.   v,    aiet;el,    2bQ,   I.    3.   242.  * 

'i'^^   qubation  or  onergenoy  will  be   diacuased  later. 
Toaiporarlly,    it  will  be  aaam^d   that  one   exists  roqulrlu     the 
exorciao  oi'  tho  police  powur  or    the  oity  and  County  by  the  enaotBMnt 
of   tlio  subject  letjialation. 

The  police  power  of  the  Cit.,  and  County  is  based  pri- 
Karily  on  two  oroyiaiona  of  the  Constitution,  xho  first  of  txiese 
in  point  or    Lj^  la  Article  XI,  ;ioction  11,   and  is  aa  rollowst 

Any  ooutity,   city,   town  or   township  may  mmkm 
and  oni'orce   within  its   lii-iita  all   auca  local, 
.Olico,   Boialtary,   and  other  roijulations  aa  aro 
m^X  in  conflict  with  general  laws.** 

This  arant  to/  ifeunioipallties  of  police  power  "not  in  ooiulict  with 
fettnorol  laws"  waa  part  or  tiie  Constitution  as  adopted  in  1879  and 
has  r/aoainud  In  it  unoi^an^ed  ever  since. 

The^  second  proviaion  in  point  of   tioe  i.s  Section  6  of 
tho  aac-.e  Article  XI  of  tiio   coiiatitation,    Uie  section  w/iicii  contaiiis 
the   ao-called  iipzuo  lule  aj&endcient  for   oiiartored  cities  respecting 
their  ijunicipal  ax'rairs. 

Jihdifiv  Section  ii,  hb  orii^lnally  enacted,   in  1879   the 
le^sialature  provided  by  ^.oneral  laws  for  the  Incorporation  of 
Ciuniclpalltios.      llxe  ciiarters   of  xnunicipalitios  we.  e   subject   to 
General  laws  and   could  be  controlled  by  ^eneral  laws. 

In  :1096  this  section  was  aiuended  to  insert  an  uxception 
in  tills  last  proviaion.  ihe  exception  was  as  to  Municipal  ai'fairs. 
Section  6   then  provided   that   ;.  ,   ortora   woi-o   subject   to  and  con- 

trolled by  t,uno(ral  laws   "exc*;  Jticlpal  afrairs.**        undor   tills 

section,   it  was   tliea  held   tnai,   xo   v^aa  necessary   to  enuaerate   In  a 
dxarter  the  speciric  powers  whicn  the  city  xali^\t,  exercise  In  rela- 
tion to  cxirJLcipal  arrairs  In  order  to  remove  ttie  city  In  its  con- 
trol rro£i  t.i&   operation  or  o«*nwi^al  laws.     Ste£;e  v.   City  or     licJuaond, 
194  Col.   oOb. 

In  1014,    .'cuoxon  G   was   aosin  amended.     Viiia    Hum  a 
broad  ^rant  of  powur  vyua  t>ven  to  ciiartured  cities   takln^  advaii- 
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t«(^e  oi'  the  «B0]i4m«nt  or  ttx«r«ai"ter  chartered  undor  tiio  (Joixatltu" 
tion  "to  aak«  and  oxiToroo  laws  and  rejulations   '      ,...,.     ., 
SSSiIcipal  affairs,    aubjout  only   to  the  reatrlc  ifi- 

tiona  provided  In  tiitiir   aovoi'al  ol>artura»"        ^^i  i-.ju^<jv-i/    v^w 
oilior  nattors"   it   la   a  till  pi-ovldod   tixat  "they  ahall  bo  aubject 
to  and  controllod  by  ^onoral  laws," 

Qno  of  the  purpoaoa  aooonQjllaiiod  bj  the  aiaendBient  of 
Section  6  in  1914,   aa  well  aa  ol'   Section  8  of  ArtlcXe  XI,  was 
theroforo   to  obviate   tlie  nsoeasity  of  apeciiloally  enuEserating 
in  tho   ciiartox-  all  powei  a  ralatini:,   to  launioipal  aTfalra  in  order 
to  reiMje   Uie  city  aa  to  audi  matters  frow  tiiO  operation  oi   ^^eneral 
laws,   3te{;,e  v.  City  oi'   Kici^cioaid,   supra. 

Under  ttxe  ttaendment  ox'   1914  therefore,   auoh  a  oliartered 
city  or  city  and  couxity  liaa   entirely  general  powo     aa   to  all   ita 
Ciunicipal  aiTairs,  witliout  enuneration  of  tiioao  powora  or  affairs 
and  subject  only  to  ita  own  dartor  rcatrlctlona,      ..ith  ti^is 
exception,   ita  powe;'  as   to  lamicipal  afi'aira  ia  an  .Jiresenred 
one  and  aa  broad  as   that  of  tho   state  in  atato  ai" fairs.     Hhyte 
V.   City  of  i>acraiicato,   Gb  C.  A.   534.      iiipoly  v.   lionaon,    20  Cal. 
2nd  56G,      (Few  constitutional  provibiojia   as    to  hoir^  rule   ol   cities 
are  as  broad  as   tiiis,   a  fact  idxich  froquuntly  distinguishes   tho 
powers  of  Clifomia  ciiartercd  cities  from  thoso  oi    oltioa  else- 
where . } 

Section  1161,   Code  of  Civil  Frocedviro,  and  otlior  sections 
of  the  State  Codea  provide  for  a  rifeht  oi'  action  in  unlawful  detainer 
and  other  actions  and  riclxts  of  tiio  landlord  U'   i.he  toiiant  fails   to 
pay   the  a^uod  rent,        ihe  rent  the  nonpaycwat  of   wliich  is  U^e  subject 
of  the   suction  is  not   the  rent   e3tabli3..od  by  lejjal  oeilirvt^,   but   that 
eotablisi.ed  by  contract.      Otiier  seci^ioris  provide  ri^iits   contrai^  to 
a  lei^al  rent   ceilin*^  as   bet-woon  hotolkeeper  aixd  t;aest.      Uioso  a.e 
general  laws  of  the  Statu  of  California. 

If  hotel  room  runt  control  in  San  ii^ancisco  is  not  a 
iBunioipal  affair,   the  exercise  of  police  power  to  coxitrol  such 
runts   contrary   to  c«neral  laws  of   the  .itate  ciay  very  w^^l  ^J 
Gueatlonod  as   contrary   to  (general  laws   of    tiie  ^tate  and  void.      li, 
in  this   instance,   it  is   a  rauiicipal  affair,  however,    it  be°o«»;  » 
Biatter  for  the   exercise  by  San  .'runclsoo  of   its  police  power  free 
from  the  control  of  i^eneral  lawa  of   the  State. 

The   divldin     line  between  municipal  and  state  affairs 
is  frequently  not   clear,     ior  instance,  noalth  and  sanitary  matters, 
aSd  S.proveriias  rolatin..   to   tiiom,   are  frequently  natters  of   only 
!Scal  concern  and  are   exclusively  municipal  affairs.      Oftun  however. 
tSey  a^u  brSSder   in  thoir  effect  and  nature  and  ^^^^-^^^ers   of 
^ncern  of  the   inliabitaiita   of   the   state  at  larjje   in  common  with 
thosHf   the   city,      oadd  v.    MCuire   C9   C.A.    347.      They   thus   bucom. 
«tate  aiiairs   subject   to  ijenural  lawa.      xhe  sui.ie   is   truo  oi    the 
niS  of    th^  streotifor  ma^  purposes.     Traffic  uses  are  more  ire- 
oS^ntiv  statu  J^^flLwb^aS  oi  the  continuity  and  interrelation 
SHriffl^se^.     secondary  .  uxT>.<.ea  of  the  street,  are  more  xre- 
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quently  xaunlcipal  AlTalra  subject  only  to  local  control.  Th« 
State  iias  thua  Tar  doomed  the  problem  presented  by  the  aiiortaiis 
ox  ho.alni.;  in  L>«n  Irunolaco  not  to  be  a  natter  of  state  concern. 

I  believe  that,  until  Uie  liotol  room  shortarje  in  3an 
Francisco  and  the  problem  arialnc  rrom  it  are  siiow  to  be  matters 
oi  otate  concern,  the  noard  of  iiuperviaora  ia  onti -ely  Juatiliod 
in  treating  tliia  problem  aa  local  and  exclusively  witiiin  its 
legislative  pow«r  as  a  matter  or  municipal  concern  «nd  a  uun- 
xcipaj.  airair* 

I  thoroi'ore  conclude  tlxat  your  action  in  paaainc  an 
•■•reency  ordinance  placin..  a  rent  ceiliix^  on  hotel  roona  in 
San  Fronciaco  ia  valid,  provided  or  course  an  emergsnoy  actually 
exxsts  requirint.  auoh  action,  ^ 

2,  Your  aecond  queation  ia  aa  to  the  lu^ality  of   an 
ordinance  placin^,  a  rent  coilin^  on  apartments,  flats  and  other 
residences  now  covered  by  tiae  i'ederol  iiouain^  and  ;<ent  Act  of 
1847  • 

On  November  15,  1944,  at  a  time  when  the  iiaereenoy  Price 
Owitrol  Act  of  1942  wua  in  effect,  I  anawui-od  t  ia  queation  in 
thm   nei-ative  in  an  opinion  ,  iven  you  under  tliat  date.   I  did  ao 
■ainly  on  the  ground  tiiat  tiiore  waa  no  emert,v.ncy  callin^  for  sudi 
action  alnco  the  Price  Control  Act  was  already  in  operation  and, 
because  oi*  it,  no  action  of  the  iioard  was  required  for  tlie  "laaasd- 
iate  nocoaaai'y  preaurvution  of  public  peace,  property,  health  or 
•afoty."   (Cliarter,  Section  IG^.   I  took  that  position  at  tliat 
time  alao  bocauao  in  the  midat  of  a  war  in  a  defense  area  such  as 
3an  i^'ruiicibco  tiiero  could  be  no  queation  tliat  tiio  problem  of  lioas- 
int  ahorta^^e  waa  not  a  local  or  uamicipul  axfair  and  any  local 
ordinance  would  bo  subject  to  both  state  and  federal  laws  daalizii:' 
with  tiie  aubjeot.  ^ 

Some  localities  passed  enforcement  ordinances  inoorporat- 
In^s  by  reference  the  price  and  rent  cellinija  of  the  0.  :•,  h.  and 
presoribint;  penalties  for  tnoir  violation.  The  u,    ]>,   a.  encou.  a^ed 
tiiia  coui'se  even  to  tiie   extent  of  promo tintj  a  model  ordi:mnce  for 
adoption  by  cities.  Some  courts  and  some  city  attorneys  lield  tiiis 
course  valid*  OUier  courts  oiid  many  city  attorneys  held  it  invalid, 
A  leading  case  hoiaini.,  such  an  ordinaiice  valid  is  I'eoplo  v,  boll 
(Uioh.)  17  N.W,  lid  195.  A  loading  case  to  the  contrary  is  City  of 
Vleveland  v.  Pisicura  (Ohio)  GO  N,  L.  kid  919. 

No  oovirt  has  upheld  an  ordinance  prescribing/  different 
rent  or  price  ceiliii,^u  from  t  oso  fixed  under  the  federal  law.  At 
least,  extended  ruseorch  iiaa  revealed  no  auch  report  at  tiiia  date. 

Your  queation  ia  specifically  wliether  a  rent  ceilin, ,  can 
be  establiahod  by  ordinance  aa  to  houain^  accoioaodations  for  wiiich 
the  present  i'^edeial  uent  Jiot   now  provides  a  rent  oeilino*   liie 
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provision  of  tlxe  not  In  tiiat  regard  !■  Sootlon  ;^04   (b). 

This  provision  apeoifios  a  wji»iTiBm^  ront  wiiioh  is  ri:ved 
at   tli©  rent  in  errect  on  Juno  60,   1947  •     The  saotion  provides  a 
means  of   oluuit^ij'it.  tliia  rtaximuai  rent  by  order  or  r«t;ulation  or   Uxe 
Housing  tJxpediter*     It  Turthor  provides  Tor  a  15  per  cent  iiiorease 
or  this  tnaximuia  rent  by  act  of  the  parties  by  written  lease* 

You  could  not  enact   tiio  same  provisions  as   those  o(m- 
tainod  in  tiio  subsection  of  tlie  fodex*al  law  bucauae  you  coulu  not 
oako   the  liouain^^  !>xpeditor   the  ai.cnt  of   tlxe  Ulty  and  County  nor 
adopt  in  advance  any  ndjusUaonts  he  r^i^iht  loake.     You  could  not 
enact  losa  strii^^ent  provisions   Uion  uuosu  in  the  I'ederal  Act, 
because   that  coui^so  would  be  in  violation  of   the  federal  act, 
the  provisions  of  w^iich  are  the  supretse  law  of  tiie  lanu* 

You  could  enact  local  re^;;ulationB  not  in  coni'lict  with 
the  f edei  al  law,   providoa  that  the  natter  is  a  uunlcipal  affair  and 
that  tliore  is  a  suffluiunt  ataergenoy  to  justify  the  exercise  of  the 
police  powez'v 

Viliile   the  federal  leiji:3lation  refers   to  control,   tlMI 
lei^lslation  itsolf  r;a;8t  be   examinwd   to  deti^milne   if   its  pur-^^m 
is  to  occtipy  the  field*      Its  expressed  purpose  indicates  a  con- 
trary Intuntion  and  its  provisions  are  limited  and  specific. 

Cases  and  quotation  on  this  general  subject  are  vez^ 
mauirous.     A  few  are  as  follows  i 

In  ro   Ivsi.  3on,   199  Ual*   582,  upholdlnc  an  ordlnane« 
lxiq>03lno  additional  liquor  rei_.ulatlons    to   those  provided  under  tbm 
^Krii^it  Act*      In  re  SimiAons,   199  Cal»  591,   sanse.     In  ro  Uori^:uui, 
155  Cal*   114,    orJiiuinco  iield  valid  requlrin,^  more  iTiilk  solids    Uxan 
state   acta      Uann  v«   :icott,    IQO  Gul*   obO,   veliiculai*  reijulations* 
lilpoiy  V.  Danson,   20  Col*  2d,   5G6.     National  i411k  .'roduoera  Assn* 
▼•   San  I-'rancisco,    130  Cal,   Hd  101« 

"It  siiould  nuver  be  held   tixat  Congress  intend*   to 
supersede   or  by  its   lec^^islation  suspend  Uie  exercise 
of   the  police  powers   of  tlis  States,   even  wtien  it  may 
do  so,  unless  ILs  purpose   to  effect  that  result  la 
clearly  manifested*     llila  Court  lias  said  —  and  tha 
principle  has  b  -en  often  roafflrraed  *•   t;iat   'in  the 
application  of  tills  principle  of  supremacy  of  an  Act 
of  ConcTress  in  a  case  where   Uie  iitate  law  is  but   tlie 
exercise   of   a  reserved  power,    the  repu^^uunce  or   con- 
flict should  be  direct  and  poslLive  so   Uuit   tiie    two 
Acts   could  not  oe  i*eoonoilod  or  coxislstontly  stand 
together.*      Sinnot  vs.   Davenport  H'ti  ilow,    (U.   o.) 
227,    10   L.   Ed,   243," 


"In  Savai.e  v,    Jonoa  2;J5  U.   3,   oOl,   533,   32  6.  Ct. 
710,   JO   L.    iikl.   1132,    the  court  aaldt      'vtlian  Uie 
question  la  wheUiar  a  Padar&l  aot  overrldoa  a 
atate  law,    ttie  entire  aohane  ox'  tlie  statute  siuat 
of   coarse   bo   ooiisidorod  and  tliat  whicli  neoda  i&uat 
be  Impliod  l3  ol   no  lo^ia  Toroe   than  tiiat  wliloli  la 
•xpreaaed«      1£  tiie  purpose  or  the   aot  oaniiot  other* 
wlae  be  acooisplishod  — -  if  its  operation  within  ita 
olxosen  fielda   else  nuat  bo  X'ruatrated  and  ita  pro- 
visiona  be  rerusod  tlieir  imtural  orfect  —  the 
state  law  must  yield  vo  the  rtH^ula^lon  oi"  Uon(;roj8 
witliin  tho  sphere  oi'  its  dele^:,ated  pow&      (citing 
oaaaa).     But  tho  intent  to  auperaada  the  exeroiae 
by  the  State  oi*   its  police  power  aa  to  zoattara  not 
covered  by  Uie  Federal  leijislation  is  not  to  be  in- 
Terred  Tron  the  aera  i'act   UiBit  Gon^jro  s  Ixas  aoen  fit 
to  circuiiiscribe   its  re^^   iations   and  to  occupy  a 
lit^iitod  i'ield*      In  otho.    worda,    suoh  intoiit  ia  not 
to  be   iz&plied  unless   tlie  act  of  Con^jroaa  luix-ly 
interpreted  ia  in  actual  coxu'lict  wit.i  thu  law  ox' 
the  State,"      loisaourl,   etg^.    i.,   C,   v»  llarrla, 
234  U,    ^.    412,    419,    34   J,    c£,    VUO,    b3   L.    lid, 
1377,    LIlAiaioA.,    942. 

In  spito  OX*    tlie  x'act  tliat  Um  United  States  still  retains  liB»» 
ited  oontrola  under  ita  war  wowera,   I  believe   Uiat  tiie  Jity  and 
County  loay  truat  thia  subject  aa  a  municipal  aTfair  uiitil  the  atate 
aeea  x'it  %o  treat  it  as  a  atato  aTxair,   and  :aay  enaot  le^jislation 
not  in  coiu-liot  with  the  fedeal  loi^islatiou,   providiii,.  alwai^'a    Uio 
yi^rjsMaoy   Juatiriea   audi  extraox'dinary   exerciae   or    Uxc      oiicu   power. 

3»     Your  tliird  request  is  aa   to   tho  legality  ox'  an  ordixumce 
prchlbltixv:  actions   to  recover  posse^aion  or  cooperative  or  coaicunity 
apartment  houses,    I'lata   or  rouioin^,  hoc^seu  X'or   Um  «>eraonal  uae  of   the 
owner  unlu^iu  atook  in  tho  cooperatlvo  is  owned  by  paraoxui  who  are 
than  tonanta  ox   at  loaat'  00^  oX'  the  dwelliuf  unite  in  the  atructura 
or  premiaea  said  are   entitled  by  reason  ox"   atock  ownership   to  pro- 
prietary leaaea  oi"  dwellin^.,  units   in   the   atructuro   or  prouiaoa. 

Your  queation  onbodiaa  in  aubatanco  a  regulation  oX'   Uie  0«f,A* 
■ada  in  admlniatration  oX'   the  provisiona  or   U.o  I'edeial  rune  lati 
which  expired  on  June  30,   1947.     Thoae  proviaiona  hai  to  do  with 
the  ri£;ht  ox'  an  owner  to  G^^^n  poaaosaion  of  his  dwelling  for  hia 
own  personal  aae» 

The  propoaed  ordinance  is  not  in  oonTliot  with  the  federal 
act,   but  zoerely  provides  a  more  aevore  provision  Uian  Uiat  in  tho 
federal  act*      Its  validity,   as   stated   to  you  at  your  coiomittee 
hearin^^,   deponda  entirely  upon  the  queation  of  enargency.     Althou^^^ 
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the  ordlnanoa  woula  not  ho  void  beoauae  it  doua  not  trvat  avary 
paqxilroraont  oi'  tlie  aastuoad  Moarijenoy,    it  v/ould  be  void  ir   Uie 
amarganoy  Is  far  broader  than  tho   leiJ.alation  and  oiUy  thaaa 
owners  were  ohosen  for  discriminatory  troatj-wnt. 

4,     You  ask,   foiorth,   whetlior  local  rent  advisory  boards 
appointed  undor  tho  federal  act  uay  bo  empowered  b„   o.  dlnanco   to 
datenrJjiG  wlUcli,   if  any,   bull  iin^s  nay  be  allowed  to  operate  as 
coopc.  ativea.     I'hla  caiuiot  be  done,     i'he  boards  are  fadaral 
aiionclos  havlni^  power     only  as  set  fortli  In  the  fadai-al  law, 
Thoao  powers  are  not  suXTlclontly  broad  f  ;r   thia  purpose.     Tha 
individuals  are  not  diaquallflcd  for  appointtiont  for  any  le^al 
purpose  because  of  raeriberahlp  on  Uio  board  and  coulJ  be  appointed 
on  a  board  cx*eatad  by  ordinance.     This  answer  alao  asauixtea   tha 
faot  of  an  eiuer^^ency  requii'iii,^  audi  action. 

5.  Each  of  the  fore^oin^  answers  has  been  based  on  tha 
assumption  of  a  findin^;  of  emergency  requiring  tha  axtraordinary 
action  discuaaed. 

On  Uovexobar  lb,  1944,  Z  aanwMd  your  raquaat  mm  to  tha 
validity  of  r«nt  control  lo(,ialatl<m  In  the  necatlra  on  tha  ground 
that  no  oiiert^ency  oxlsted  buoause   of   the  effective  adninistration 
of  federal  le£j.slatlon  in  ti^ia  fitjld  in  San  Francisco.     Tha  situ- 
ation  exiatiu^    in  Sun  i'ranciuoo  at  that  tiiae  was  not  audi  as    to 
requii'o    the   exex^ciao  o£  tho    ■   'i  ■■-■■        •         "    •  - —    in  lo^ialation 
for  the   "ii;a.jLoaiate  n<jc0aaa.i.  lie  poace,   prop- 

ar ty.  healUi  or  aai'et^'[7^      T^.u^x  -  -jl  ,    -■-'^  <^j.^^i  o.^  /  • 

On  July  1,  1U47,  wixen  federal  rent  control  let^lalation 
andad  as  to  hott^la,  you  were  confronted  v;ith  Uio  qauation  as  to 
whetl^r  leclelatlon  prot^'  "-lanont  hotel  occupancies  was 

naoassory  for  titc  "Ixauti  aary  proaervatloji  of  public 

§e_aoe.   property',   hualtir  w^    ^.^.^^  l-.,  «'"      In  a  liotul  city  auch  as 
an  r'raiic^iico  in  »i-ilch  a  lar^je  iporoentaoo  of   its   iniiabltants 
live  perxTtaneiitly  in  ho  tula,   it  auem^d   to  me  at  tlxo   tine,   and 
I  am  still  Ox    tiio  opinion,    Uiat  the  le^alation  enacted  b^    you 
in  till  a  regard  would  be   sustained  oy   tlie  courts* 

As   to   Uio   types  of  houain^j  acoonsnodations  whioli  wex^ 
tha  subject  of    the   united  Jtates  iiou^ln^  and  i^ont  net  of   1947 
on  its  effective  date   on  July   1,   1947  extensive  proviaioiis  con- 
taining^ runt  coiliiXt^s   und  pi*ohibluiona   of  eviction  wore   set  forth 
in  the   law.      I40  onu   could   tii^i-e;foro   aay  on  July  1,    1U47    than  an 
amar^eiioy  uxis  ud  in  oon  i'ruiiciacoi    as    to   such  liouaixji^   accota:auia- 
tion,    r uquirini^;  action  Uy  you  for   tiio   "jgneiilatu  noceasar^   pro- 
aex'vation  of   pui^lic  poaco.   property,   hoaltii  or   saftjty," 

Ix   during  tha   tiioa  in  which  tlia  fadaral  act  has  baan 
in  offoot,   emari^encies  have  arisen  in  ruspeots  not  covered  by   the 
federal  act  or  wliicix  require  more   severe  action  tlxan   tiie  federal 
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act.   but  nou  in  coni'liot  with  It,  and  ii'  any  such  ouiarsenoy  is 
•xifflcitintly  broad  ami  severe  as   to  require  lo^jislation  b     you 
for  tho   "liariOdiate  necessary  preseirvatlon  oi'  public  peaoe«  prop- 
erty, hoalth  or  sal'ety"   in  oan  i'ranciaco,   you  ixave  the  power  to 
enact  tha  lejJLslation  required  to  cope  with  the  situation. 

You  musxi  rind  tixe  euer^^ency  aa  a  matter    or  Tact  and 
must  have  Tacts  berox'e  you  upo     which  to  base  your  aci.ion«     llieaa 
facts  mist  indicate  reasonably  to  you  tliat   the  legislation  pro* 
pouod  is  1:.^  ediacoly  necessary  to  preserve  the  public  peace  ol' 
Sen  l^anciaoo  or   ita  public  hoaltli  or  its  public   sai'ety,      Ii*  you 
enter  ujjon  the  findixv:  or  these  facts  I  sxig^est  that  full  loinutes 
or  other  record  be  kept  of  yoiu*  proceedings,   so  tliat,   if  you  do 
find  an  amert^enoy  exists,   a  reasonable  basis  for  your  action  will 
appaar  in  your  records* 

If  it   then  reasonably  appears   that  legislation,  not 
in  oonl'llct  with  t>xe  federal  act  and  referred  to  in  your  in- 
qvilritis   2  and  5  or  either  of  then,    is  required  for   the  peaoa, 
healtli  or  safety  of   Uie  public  of   Son  r'rancisco,    I  advise  you 
that  Such  let^islavion  woula  be  valid*     It  would  be  valid  until 
the  exid  oi'    tixe  onertiency  or  until  tiie  enaotzoent  of  Federal  or 
State  le;:i8lation  on  the  subject  in  conflict  with  it  or  occupy- 
iiXi,  xkxa  entire  field* 

Haspectfully  sutxaitted. 


Gity  Attorney* 

WP 

To:     Board  of  Supervisors 
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Septenber  li,    1947 


SUD  J.>0':' : 


Dear  Sir: 

You  liave  lUttUu    uio  iollov/inti  roquesc  for  an  opinlont 

"At  txie   last  aoaslon,    U^ie   I^^slaturu  encu»tod 
Aaae£ibly  lilll  .villi.   Statutes  oi'   1U47,   Chap- 
ter «r'1115,   dot  ;naiuiUi^   the  salaries  oi 
launlclpal  uoort  attaches,   and  also  dosi{^- 
natini;   tho  liLUi^bor,    olassiriuatlon  and  method 
or  appointment  of  ouoh  coiu?t  attaches*     Will 
you  kindly  I'uniler  yoxir  written  opliiion  re,^ard- 
lni_,   Uio   leijallty  or   tii«   legislation  Insorur 
as   it  obligates   the  City  ai^  County   to  pay 
salarlijs  in  Uio  axoounts  directed  and  to  rill 
vacancies  b^  appoinLmeut  in  t^xe  manner  directed." 
OPIMIQN 

!nie  inquiry  has   three  phaaes|  first,   relatin^^  to  the  power 
oX'  the  statu  to  set   the  salaries  of  such  attacliosi   second,   can  the 

leij,ialatiirt)   impose   tiio  ouli(jation  of  payment   uiau'eoi'  on  \.Im   treasury 
or   tlie  city  and  county;   rinally,   has    the   state  l&^^lslatlve  body   the 
powor  to  provide  for  appointments   to  rill  positions  in   the  manner 
indicated? 

Tlie  basic  authority  or    Mlxh   loi^islatur'u   on    ;.iii3  iiiavcur  is 
contained  in  Articlo  VI,  Section  11,   oi'  the  Caustltu.tion  of  Calliornia. 
vitiicb.  reads  as  follows  in  partx 

"The  iuanner  in  whxch,   thu    ticie  at  uiiich,    Uio 
term  for  which  Judges,   clerks  and  otlior  attaches 
of  rminlcipal  courts   sliall  be  elected  or  appointed, 
tlie  number  and  qv^alirications  or  said  Judj^es  and 
of   the   ulurks   and  otlio.    atuaclies,   except  as  suola 
matte.-s  are  otlierwise  provided  in  tlils  article, 
sliall  be  prescribed  by  the  Le^slature  •  ** 

The   control  of    tlxe   s  >r   tlie  municipal  courts   ana   ui.o  aucaojies 

thereijf  is  paramount  i-s  v«    xerr,  ,   40  Cal«   App,    (2d)   li>G).      It 

is   true    t/hat  Article  ^H,   Juctlon..  .Ibos  a  municipal  ooui't  as 

bein^j  vvitiiin   tJie   scope   or  touxlolpa.  .3   wiiloh  are   to   bo   i<x*ovided 

for  by  Cliarter  untl   tiioroxor*.  control,      liowever,   as 

pointed  out  in  Schwartz  v,  . ,    112  ^bX»   Apu.   V«l,    the 

presently  constXtutud  court   is   noi.   ljic   ona  uoscrlbed  in  the  foregolzag 
section  of    Uie  Constitution* 

In  the   case  <^   C.^amuei's  v«   'i-erry,   40  Cal*   App*    (2d)   153, 
it  was  held,    (at  pa^e   150): 


"It  l8  Still  our  vlow  t]iat  tho  oonatltutlon  of 
nuniolpal  courts  riMiu  evory  viewpoint,   oxcept 
only  that  oi'  the  baro  quoation  wlietiiur   tliey  siiall 
•xist  At  all  or  not  in  c^ven  looationa,   is  a  s^ate 
ratlier  tlian  a  municipal  aTiair.     'liiis  ••«»«   to  ua 
neoessarily  to  follow  troci  tiio  ruquiremont  of 
Section  11  of  Articlt)  VI  of   Um  Citato  Constitu- 
tion that  tiie   lej^^ialutLa'o  anall  provi.ia   oy  [^ontiral 
law  i'or  the  constitution,   regulation,    ^oveirm^iuut  ttnd 
piNJOfadui'o  of  ritunicipal   courts  and  for   tlio    Jurisdic- 
tion tlio:-oor  uxcupt  in  partic  'lars  (  io  spuoiriud 

in  txiis  soctlon ihe  only  lars  otiior- 

wise  spuoified  in  Section  11,    tt:at  is  particulars  in 
utiicli  ^he   subjects  rientioned  aro  exeiaptad  from  the 
requiroiaent  tiiat  tlxey  bo  governed  by  general  law 
have   to   do  with  the  rig}:xL   of    the  voters  of   Uie 
lauiicipality   to  decide  whetiier   tliey  wish  such 
courts  or   do  not   >J.  ah   then,      llioy  can  if   ciiey 
ohoose,   have   co  2'ta   of   tlie  sort  prescribed  by 
genaral  law  undor  authority  of  Article  VI  of  th« 
Constitution,      but   tauj  isuat  choose  wlietlier  tliey 
want   those  courts  or  <io  not  want  tliec,     Viiey  must 
either   take   tuexa  as    tlio  ^^enural  law  coicistitutus    Uieia 
or  not  take  thorn  at  all*     '-1110   cLrcxiii<stancos  tixat  such 
courts  aro  not  in  Uiuir  functions  or  Jurisdiction 
treated  ao  fallinis  witi.in   ^m  cate^oz^y   of  lounioi- 
pal  affairs  is  patent.** 

The  question  of  the  power  of   the  supervisors  of  Los 
Angoles  County  opera  tine  undor   a  x'reehold  charter   to  set  the 
salaries  of  attuohes  of  municipal  courts  at  a  different  rate   Uian 
prescribed  by  the  lo;  ii^lature  was  raised  in  Siagpson  v«   Payne, 
79   Cal.   App.   780,    709, 

"It  appears,   therefore,   from  the  fact  that  ounioipal 
courts   as  provided  for  in    Uio  aniendiaents  of  1924  were 
not  in  mind  at  the  tliao  section  7^  of  Article  XI  was 
adopted,    Uiat  the   Jiirisdiction  of    tlie  jtainicipal  courts 
as  adopted  is  irxxclx  more  extensive  in  character  than  the 
inferior  courta   tiierein  provided  for,   ana  from  tti     fvir- 
tlior  fact  tliat  tloe  municipal  courts  were  desli^od  for 
the  purpose   of  exercioini^  a  lartje  siiare   of  tiio    Judicial 
power  of  the  state  as  oota*ts  of  record  witli  Judt.os 
devotin     Uiolr  ontiiO   tixas  and  attention  to  Judicial 
i^motionfl,   Uiat  we  oannot  say  that  any  auUiority  over 
Uieir  functions  or  msjiai^eneiit  eitiior  witli  relation  to 
its  attaciios   or  otliejwise  was  deleijated   to  coxiJiuios 
opera tiiiL-  under  a  freeholders*   oliarter,     Ma   Uiink  th« 
very  fact   Uiat   Uio  voters   of  tixe   cities  were  required 
to  assent  to  tiiolr  osta  >ii»iiaieat  is   indicative  of  the 
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true  purfiose   and  Intent  of , the   cqnatitutioni    to 

tion,    roijalatlorx,    j^o .       :       ,l  und  pruooduro   oi" 
munloipal  coiirta'   uj»iiaiui>dr«d  uy  any  oUier  lei^^lB- 
lative  action." 

It  waa  tiiorofore  concluded  that  the  board  oi'  superrisora 
did  not  have   ttie  power   to  establish  a  lower  salajry   Uian   that 
au  d  by  statute.     Tliorefore,   it  la  iny  conoluaion  that  tha 

lb  io  luui   the  exclusive  power   to  set  or  presci^ibe   the  Bff^n# 

or  suotlxic  ttxo  salaries  <j£  tba  attaches  or  the  nunicipal  court. 

Can  tile  lu{;;;i8latur«  iiqpose  tlie  duty  or  payioont 
of  such  salaries  upon  tlie  treasuiry  oX"  the  city 
axui  county? 

T^iere  are  nuraerous  instances  where   tliis  is  dOM  as^  Tor  exatople, 
the  coeiponsation  ox    tlie   Judt^os  or   Xlio  superior  coiArt  and  the 
nrunicipal  coiirt,       The  propriety  or  ixaposixx^  the  obligation  ol' 
.>ayint:  the  sularioa  oi'   their   Judicial  orricera  upon  Uie  city 
and  county  seexaa  clear,      ^vhila   there  laijit   bo   aona  qieation 
raised  ii*   tiie   lu^dlutux>tt   autoraptud   to   iupoaa   sucix  obli^,ation 
on  a  Boinicipallty  alone   {vld  Conlin  v.     oai'd  or    >upoi'viaoi's, 
114  Gal.    404;   Planing  v.   llanoe,    loo  «Jal.   102),   iV/  la  nuce<iaary 
to  remauber  thatt 

"'Ahe  consolidated  city  and  county  of  San  Fran- 
cisco partakea  of  the  natxu^e  of  a  city  and  a 
covin ty.      It  has   tlxo  powers  and  perfonos   the 
functions  of  both,     'iiie  section  oi'   tix9  conati- 
tution  declaring,  tliat  inunicipal  charters  prevail 
over  t^tiuui'al  laws  in  raunlcipal  affairs  relates 
solely   to  cities  and  towns.      It  Ium  no  application 
to  iSan  PranciscOy   except  in  so  far  as   that  sub- 
division oC  the  state  poassasos  and  exercises 
nunicipal  functions  and  oonstitutoa  a  city,   as 
dlstin^^iislxed  from  a  county,      ••itli  rospuct   to   the 
powu.  a  and  functions   of  a  county ,   exercised  uy 
iian  i''ranoiooo,    as   in  any  otiior  county  of   tlie 
statu,    Uuit  section  Jtiaa  no  concern,     xhe  power 
of  tlxe  legislature   to  enact  ^enural  laws  fox'  tha 
^ovemsient  of  counties,  as  such,   includin«^  3an 
Fruncisco,  remains  unaffected,    and  tinii:9aired 
by  that  section.      It  does  not  make   Uie  charter 
of  3an  Francisco  paramount  to  such  laws  as   to 
county  affairs." 

Micholl  V.   Koster.    157  Cal,   41C,    420 

Thus,    Uie  loi^islatia*e  no  doubt  i^as  the  power  to  treat  the   tro 
of   tlxis  lounicipality  as  a  county  ti*easury  for  tiiose  purposes* 

Independent  of  the   foreijoini,  lino   of  reosoniii   .    i- 
Of   this  ttunicipality  accepted   Uie   Municipal  Coia*t  Aot    ^ 
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Ai  A4Hto*   to  the   oodos  1925,   p.  648,    a«  amandad)  which  inqioaad 
tba   obligation  to  support   suoh  a  court   if  creatad,      Aa  pointad 
out  in  Uie   quotation  I'i'oia  CImiabera  v,   Tarry    ( aupra ) ,    tha   only 
diaoration  invoatod  in  tha  aleotorata  waa  wixatlier  to  adopt  tha 
court  or  not.      1£  adopted,    thon  it  ia  naoaasary   Uiat  tha  tJouytf 
ba  roCGxVod  aa   oonatitutt  I  by   ^onaral  law*     Iha  rinancint;  of 
thia  court  at   tho  tiroe  oi'  adoption  waa  nada  a  charge  on  tlia 
city  or   city  an*!  covmty   takii\^  auoh  action.      Having  aooaptad 
tliia  condition,   Uie  cumicipality  can  not  now  avoid  tha  obiit,a- 
tion  or  poi-^inii  Xti0  companaation.    (ivoyea  v»   San  Kranciac .    177 
Gal»   515). 

In  reply  zo  tha  t.  ird  aapaot  oX  your  inquiry,   it  ia  vsy 
opinion   i.xiat  the  atata  Ittglalatura  iiaa  the  powor  to  deait^hate 
and  roquire  tlie  civil  aervioa  oonsiiaaion  oi"  the   city  and  county 
to  act  in  rillin<.;  vaoanoiaa  anouc!;at  Uxe  attacliea  or  tha  samioipal 
court.     Itiat  tlie  locialature  inay  dolaGate   tiiia  powu.-  and  naad  noi- 
itsoir  oxerciso  it,   ia  bomo  out  in  nuiueroua  caaoa  in  tiiia  atata. 
In  r  of errincj  to  tlie  proi>ri©ty  or  such  delegation  it  ia  atated  in 
People  V.    Provineaa   34  Gal.  520: 

"iho  Letjialaturo  Ixas   authoi-ity  under  the 
'-'onatitulilon  to  create  many  oiTioea,  and  to 
provido   Uie  inodc  oi"  iillini:  tiiom.      (vJonatitu- 
tioii.   Art.  XI,   iioc.   6.)        iiojae  are  Tillod  by 
the  Loiiialatvire  itaell'j   aotoo  are  auUiorized  by 
the  Act  oreatin^i  the  oifice,   to  ba  fillud  by 
tho  Governor  I   aoxoa  by  an  election  by  Uie  peo- 
ple,  ana  aoxae  by  an  appointment  by  otlier 
officera.     'ihe  Letialature,   ir  ao  diapoaad, 
might  provide    liiat  oxi'icea  cruatod  by  itaalT 
aliould  bo  rilled  by  a  io  by  car- 

tain  citizena  naiaed,  -cial  rela- 

tion to  eitiiur  departiau.iv  o-    hiio    ;ovonBnent. 
'ihv  ^uatter  ia   loft  ©ntiroly  to    the  discretion 
or  Um  Lai^alatui'a." 

Since   tlie  orcanieation.    Jurisdiction  and  runotion  of  the 
court  la  strictly  a  atato  aiioii^,   it  follows   tl^^^f^y  ^^f^^  °^' 
the   leuJ.8laturo,   tho   civil  yox»vioe  cocaaiaaion  ol    Uiis  city  and 
counvy^y  be  roquii'od  to  act  in  the  manner  prescribed  ao  aa   to 
fill  auch  vacancica.in  tha  Municipal  court. 

I  refer  you  to  ny  previous  opiniono  of  Jan\iary  6,  1046, 
Haroh  22,   194u,  and  liarcli  2^,   1043,   anJ  Au  aat  17,   lyJl. 

iiaapaotfully  autamittad. 

City  Attorney 
To:   Clark  of   the   i-iuiioipal  Court 
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SsptCTilMr  18,    1947 


SUBJECT »      DISABILITY  TRArSFERS— AUTHORITY  OF  COUHISSIOH  TO 
FIX  SALARIES. 

&«ntl«m«n: 

*•  have  your  r«qu«»t  for  an  opinion  as  follows t 

"I  am  attaching  hereto  letter  received  fro«  Vr.  B,  J, 
CuBwlngs  relatlre  to  his  belief  that  he  la  being  paid 
a  lover  rate  per  hour  than  his  position  of  Watehman 
oalls  for. 

"After  you  hare  investigated  the  matter,  I  would  appreciate 
reeo'vlng  jour  opinion  eoneernlng  aame. 

Mr.  Cunmlngs'  letter  reads  as  follows t 

"I  was  hurt  In  lino  of  duty  while  employed  with  Vunlclpal 
Railroad  Injuring  my  back. 

"My  doctor  advised  me  try  and  get  transfered  from  the  Position 
of  Blotonaan. 

"I  transfered  from  Votorman  Municipal  Railroad  to  Vstchman 
Park  Dept.  June  16,  1947  received  Pay  $190  for  five  day  week 
rate  June  16  to  June  ?Oth. 

"On  July  1  to  July  15th  oay  was  paid  at  rate  of  $P10  five 
day  week,  but  on  July  31st  check  they  took  away  aid  put  me 
back  to  the  rate  ^190.   Claim  d  could  not  be  brought  up  to 
the  9210  rate  whltoh  Is  now  being  paid  thx^e  other  Vatohmen 
that  had  transfered  frn»n  f'unlolpal  Railroad.   Vedleal  tirana- 
fers  the  aame  as  myself. 

"I  maintain  by  the  Charter  Amendment  voted  by  the  eople,  I 
should  be  brought  up  to  the  maximum  of  the  Watchman  Position 
whltoh  Is  $215  for  five  day  week,  or  at  leaat  t^lO  rate  whltoh 
la  paid  the  three  other  Watchman. 

"I  would  like  to  have  you  ask  the  City  Attorney  for  a  ruliag 
on  thia  case. 

"Aa  Mr.  Henderson  of  the  Civil  Service  andthe  Cossalsslon  ruled 
f gainst  eight  oases  about  the  same  nature." 


0  P  ^  N  ^  0  N 

On  Jun«  12,  1947,  Mr.  Cuamlngs  reoalyed  ■  dliobillty  transfer 
from  motorman  munlolnal  railroad  to  watohman  park  dapartnant.   Hla 
rata  of  pay  aa  aotoman  at  tha  tima  of  transfer  waa  $1.24  an  hour 
which  would  reault  in  a  monthly  rata  of  nay  of  t!?10  par  month  upon 
oonYarslon  from  tha  par  dlan  rata  to  tha  monthly  rata.   Howarar, 
prior  to  July  1,  l'i47  the  coiapenaation  achadula  for  watohnan  park 
department  waa  $150*^190  per  month*   Mr.  Cvuaminga  waa  therefore  trana- 
f erred  at  tha  then  maximum  of  $190  per  month.   Effeetlre  July  1,  1947, 
the  oompenaatlon  aohedula  for  watohman  waa  Inereased  to  $175*$fil5  x>*t 
month,   '''r.  Cummlnga  pay  was  not  adjusted  by  tha  ^Ivil  Service  Com« 
mission  on  July  1,  1947  in  view  of  Section  71  of  tha  Charter  which  pro- 
vides as  followai 

"^All  inereaaes  in  salariea  or  wati^a  of  offlcera 

and  employees  shall  be  determined  at  the  time  of 

the  preparation  of  tha  annual  Vsidr'et  estimatea 

and  the  adoption  of  the  annual  budget  and  appropriation 

ordinances,  and  no  such  increase  nhall  be  effective 

prior  to  the  fiscal  year  for  which  the  budget  was 

adopted.** 

The  pay  of  tha  three  other  disability  tranafereea  referred  to 
in  k'r.  Cummings'  letter  who  are  receiving  ^'210  per  month  had  been  aet 
up  in  the  budget  and  the  appropriation  ordinancea  at  that  rate* 

I  understand  thp.t  the  Copuplssion  was  partly  influenced  In  Ita 
determination  by  an  opinion  I  rendered  on  June  B,  1946to  the  effect 
that  aal&riaa  budgeted  at  a  aalnry  r^te  could  not  lec*lly  t»e  fixed  at 
a  different  rate  in  the  aalary  ordinance.   I  do  not  believe  that  tha 
rule  of  law  propounded  in  th^t  opinion  would  preclude  an  adjuatment 
in  thia  particular  case  if  the  Cooniaaion  saw  fit  to  make  auch  an  ad- 
justment.  Such  «n  odjustment  would  be  more  in  line  with  the  nituationa 
covered  in  «y  opinion  of  September  4,  1945  wherein  it  waa  pointed  out 
that  certain  administrative  adjustments  could  be  made  from  compensation 
reaervea  where  baaio  compensation  -ehadulea  were  not  affected.   In  this 
case  the  sdjuatment  would  not  be  strictly  an  increase  in  the  sense  of 
the  term  aa  uaed  In  Section  71  but  would  be  in  effect  the  reatoration 
of  a  reaction.   If  Mr.  ^uwmings  >.ad  been  transferred  aubsequent  to 
July  1,  1947  it  la  my  underatandlnF  that  in  accordance  with  existing 
procedure  he  would  hAve  be^n  transferred  at  the  rate  of  pay  reaultin^ 
from  the  aoplication  of  the  conversion  factor  or  t210  per  month  and 
this  despite  the  fact  that  the  poaition  filled  may  have  been  budgeted 
at  a  lesser  sun. 

There  are  undoubtedly  many  equitlea  in  ''r.  -^uramlnga'  favor  but 
In  the  final  analysia  it  wnr  entirely  within  the  di aeration  of  the  Co«- 
■iaaioQ  aa  to  whether  an  adjuatment  would  be  made  in  view  of  the  authority 
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Tasted  In  It  by  S«otlon  166  of  th«  'Charter  coT«rlng  diaabllitj 
transfers  which  raads  In  part  aa  follows i 

"Positions  filled  under  the  proYlslons  of  this 
section  shall  not  be  subject  to  salary  standardisa- 
tion but  the  salaries  thereafter  shall  b«  fixed 
by  the  civil  serTlce  commission  within  thm   limita- 
tion herein  provided.  The  civil  service  commission 
shall  make  rules  to  carry  out  the  Intent  of  this 
section  and  such  zoiles  shall  ;;;overn  all  transfers 
made  xinder  the  provisions  of  this  section." 

The  limitations  refez>red  to  are  limitations  on  the  BwxiMai 
rates  of  pay  that  can  be  fixed  xmder  the  section  and  not  on  the 
interaedlate  rates. 

The  Btere  fact  that  Inequalities  may  occur  as  a  result  of  the 
exerclee  of  the  authority  vested  In  the  salary  fixing  body  Is  not 
auflioleut  to  warrant  judicial  Interposition  and  the  holding  of  such 
action  illegal.   As  oolnted  out  In  the  case  of  Banks  v>  Civil  Ser- 
Tloe  Commisgion.  10  Tal.  2d  4.15: 

"In  said  action,  where  plaintiffs,  who  had  passed 
the  beginner's  stage*  complained  that  there  were 
some  ft#%y-eight  other  Jailers  serving  the  city 
and  county,  all  of  whoa  were  receiving  the  higher 
salary,  and  only  the  four  plaintiffs  were  limited 
to  the  lewier  salary,  there  appeared  to  be  an  in- 
equality of  which  they  could  Justly  complain,  tut 
the  power  to  fix  the  salaries  for  such  positions 
having  been  lodged  by  the  San  Francisco  Charter  in 
the  Board  of  Tupervlsors,  plaintiff's  remedy  lay  not 
with  the  courts  hut  with  the  suthority  uoon  whom  the 
charter  Imposed  the  duty  of  fixing  such  salaries." 

In  tbe  case  of  City  and  County  of  San  Frencisco  v.  Boyd,  140 
Pac,  2d  666,  it  was  held  thftt  courtc  vvlll  not  Interfere  .>ith  the 
discretion  of  the  rate-makliic  authority  unless  the  determination 
of  such  authority  Is  fraudulent  or  so  palpably  unreasonable  as  to 
indicate  an  abuse  ot   discretion  as  a  matter  of  law. 

You  are  advised  that  It  is  ay  opinion  t>;at  no  such  abuse 
la  In'^lcetod  in  this  case  «nd  that  the  commission  acted  within  Its 
legal  authority  In  fixing  Mr.  Cumsd-ngs'  rate  of  pay  at  $190  per 
month  peuJlni,  the  efltabllflhmrtnt  of  next  year's  budget, 

Hespectfully  submitted. 


CITY  ATTORMEY 
To:  Board  of  Supervisors 
Attn:  Vr,   Gallagher 
«ei  Civil  Service  Commission 
TJB 


S«pt«ab«r  22y    1947  H'O  /  O 

SUUJECTt      MO  «i;KCmc  ^.'IWi  LIMIT  FOR   PLANNING  C0W1I33I0H 
ON  Hi:ZOMIMG  APPLICATION   OP  PltOfKirTY  OmfS. 

OentXoxsant 

an  oplnian''^^Snow:r^^*'«*  ^'^-^^^  °^  ^^^  — «^  '«<iu«at  Tor 

"On  3eptenber  16,    1931,    the  City   Plannln.    Cora^ 
ai3«lon  roauivod  the  rollov/lii...  opinion  iTori  you^ 
oixico  coxicorninis  tlio  lentjth  or  tirw  it  jaay  conaidar 
«  reeonine;  application  borore  it  mat  nako  a  dooiaiont 

•When  the  Gity  ?laniiin^  Cownisaion  does 
not  act  on  an  application  Tor  rosonin^  witliln 
ninety  days  after  rirst  publication  or  hearim,. 
It  la  prosiiTicd  to  have  approved  the  application, 
and  an  appeal  to  the  Board  of  aui^erviaora  ia 
t^ood    jid  valid.* 

"At  the  preaent  tirae   tlie  City  Pianninr  Gam/iiiasion  ia 
oonaidei-in^  Uiroe  ^plications  for  rezonla;  .   ail  or  wlUoh 
are  concerned  with  lar^e  parcela  or  propur't*  wliioh  are 
adjacent   to  tlio  nortlioaa torn  section  or  Lake  Merced.     It 
ia  poasiljle   tiiat  the  UomtUaaion  inay  not  be  able   to  reacli 
a  deoisxon  on  the  first  application  within  ninoty  days 
of  cliA   uato    tiio  notice   of  hearin^    was  publiaued.     'Ihe 
reason  for   this   ia   ti^at  tho  area  io  very  lar' e  and  re- 
quires a  coraprohonsivc  study,     .'^irthenaore,    Uto  t-oflcaiaaion 
could  not  be  certain  aa   to   tlie  plana  of   the  oUxor   two 
property  ownora  unti.1    Uiey  actually  load  riled  applications 
lor  rozonint^.      Hotloo  of    tiie  hoai'lng  or    Iho   tiiird  applicant 
to  cocio   ill  will  be  published  laoro   than  aijc  weeks  ax'tor  the 
publication  date  oJ'  tlie  first  applicant. 


Mr. 


Vhe   Uo!  :   doalros    to  t->ive  thia   entire  laattor 

tliorouijli  and   ..  ^   aLudy  berv>re  reachln^  a  dociaion  on 

any  one  or    tlie    ttu-oe   a,>plicHtioiuj.     Iherei'ore,    I   au  writ- 
inL    t*©  aak  ^ouz-  opinion  on    i-  .o  roUowint,  cjueationi 

"Is  it  possible   to  contin  .e  lioldlni^ 
•n  application  vinder  advi*»sont  for  a  period 
of  2noi»e   Uian  90  days  because   of  t  he  need  for 
a      lti<Mial   tiLie    to  study  related  applications 
i^j-ud  subsequent   to  Ui©  rirst  application? 
It  ia  undoraLood   tliat    Uie   entiru  area  in 
quesi^ion  is  vinder   coiiatant  atudy,   i.e.,    tlxe 
case   ia   bein.    actively  oonsidez*ed.      ir   tiio 
answer   to  t^io  question  ia  yes,   wlxat  is   ti^ie 
tine  liislt?" 


OPINION 

ify  previous  opinion  to  you  da tod  Sopteuber  16,   1931, 
•nd  to  whlclx  you  roi'or,  waa  based  ap<m  a  specif lo  requlroaumt 
oi'  the  old  charter  that  tho  City  Ploiuxln^,  Commission  aot  within 
SO  days  Iron  arui  ai'tor  tho   iirot  publication  or  notice  oi'  hoar- 
Inii  on  any  re  zoning  application  by  a  property  owner  or  tiie 
application  woultt  be  deeuied  approved,      (See  Saction  4,  Article 
XVIII  oi'    the  old  chartai*). 

Tills  spociric  requirement,   in  so  I'ar  as   it  roSovB   to 
an  application  by  a  property  ownor,  has  been  clininatea  from 
tho  now  charter  oi"  1932.      (3oe  section  117   ox*   tlie  present 
chaz'ter).     licuce,   we  now  do  not  Iavo  any  speciric   tine  linilt- 
ation  within  which  tiie  City   ^^lannln     Oormission  ciust  aot  upon 
a  rezonlni^  application  o,    a  r  ••.     Thia  does  not  uoan, 

however,    that  the  City  i'lanjK  .    .  .    u  can  delay  a  declaion 

upon  any  £:uch  iiatter  iiid<. x  Ih.l    ,iy.     ".iicre  is  still  ti;a  ^.cneiol 
r-aqaireiaent  oi'  law  tliat  uo.  .p.,i:     Uie  City  Hlannlni:,  Coiiiaiasion  to 
aot  on  suol^i  a  loatuor  -  and   ou  uct  wiUiin  a  reasonable  tlins  vuider 
all  tho  cix>curiSuuncou  involved  in  uacli  particular  case* 

You  ai>e  thua  advlaod  in  oonnootloa  with  yoxu*  lnqiiiz*7  aa 
presented. 

Hespectfully  subwitted. 


City  Attorney 
Tot     City  Plannlnc  Comaission 

use 


3opt«aber  22,  1U4/ 


SUBJECT t      itIGlTS  OP  HUtlBJUlS   Oi'  FIKE   iv^PA...      :;x  , 
ON  LiaTS   FOR   SALVAGK  COHPS  PROMOTIONS. 


Uentltttaent 

I  iiave  your  i*oquo«t  for  an  opinion  on  tiie   following,! 

"On  Juno  17,   1947  promotional  oxaalnatlona  wo-« 
held  Tor  Claas  1120  Lloutonont,   .'ire  DeparU.«nt,    and 
Claaa  11206  Lioutonant,   oalvao©  Uorpa.     rlromen  In   lixa 
First   ::)oparti.^nt  wero   ellbltil©   to   take   both  of   tlioao 
promotional  oxawlnatlons ,   but  rlronen.   Salvage  Corp* 
worv    oliblble   to  ooi:q>oto  In  tiid  axaniiiatlon  for  Lieu- 
tenant,   oaLvajo  Corps   only,   in  accoxulanco   with  opinion* 
Of   the  City  AtuOiiioy  of  April  ici,   1^47  and  Aj>rxl  9,   J.W4/. 

"It   la   expected  Uiat   Uxo   oUcible   lists  reaultiivs 
froa  these   praaotlonal  oxuniiiationa  will  be   adopted 
by   tixe  COToaiaal  on  on  ;ivipteuber  17 .     The  naioes  ox    a 
nuidber  or  flreiaon  in  the  I'lro    )upartii:ont  will  appear 
on  botli  pronotive  elitsible  lists, 

"In  accordance  with  regular  procoduro  in  tiie  ^ivil 
Service   GoiBai;i.slon,    the  naae  of  a  f  Iretuui  of   the  Pipe 
Departtiont  who  acce   ts  ai)puintBiont  iroia  tiie  olltilbie 
list   or  1I20C   Lieutenant,   ^alva-e   -orpo,   would  rorAin 
on  the  reui3ter  of  elit;ible.  for  Liautunant,   riro   .>«- 
oarteent   ^d  woiild  be   certified  from  tlie   eligible   list 
o^U^O  Lioutcnaiit,   -ire   .epartnent  if  l»J«^^^jf  «J^°^ 
appolntraent  froin  auoli  list.     Also,    in  aoc  >rdanoe  *J-«\ 
SalL^  procedure,    a  fireman  of   the   lire  Department  lAxo 
actiepti  LppointrioAt   to  Class   206   Lieutenant  .Salva,.uCorpa 
Sould  be  poiTuttud  to  rulinqulah  such  POf^J^^"  ^^,^^. 
roinstttbedUo  iJ..-3   previous   civil  service   status   ol    fire- 
p^my^  In  tiie  Fire  Doparlaaont, 

"iiuostion  has  not  been  raised  ooiioernlJio   the   legal- 
ity of  such  actions   in  view  of   the  City  ^tt^rne;/   s 
«nlninn  of  Anril  9.    19'i7  wliich  states   In  parti      nhua 
a'^JerSSn  whf  13  a  .^uber   or    U.e  ^'-^%^^,^^^riL^j;:^l 
has  taken  an  exuiainatlon  for   ti^ie  position  oi    lieutenant 

to  the  Sal?2oe   .orps   is  froren  i^V'l'^^"^'''^Ld*'{2"i;- 
Soa  he   taxe^  ti^o  position*  1th   that  .orps,   ^^^^l*^^^ 
o^B  ineliable   for  further   aervloe   in  ttie  i'ire  Depart 

■ant. * 

"Your  opinion  la  requested  aa  to  whether i 

1.   the  narie  of  a  firejnan  of  the  I'ire  !)epart- 
aant  who  accepts  appoinUaent  from  a  promotive 


ell£,lble   Hat  oi'  Clasa  B206  Liautazuuit,   aalva^a 
Corps  may  be  retained  on  a  promotive  eligible  list 

i'or  claaa  ^{20  Lleutonant,  Kiro  Departiuunt  and  8.di 
elli^lble  be  appointed  £votx  tiiat  Hat  li'  later 
reaciied  i'or  oertli'loatlon. 

<2«     nay  a  riroxaan  In  the  Fire  Dopartiaent  who 
aooepta  appointment  i'i*om  Uio  promotive  ull^J-ble   11a 
or  1120G   iJLeutoxiant,   oalva^^e   ^orps,   rollnqulah  such 
appolntuiont  and  be  relaatut-jd  In  a  civil  aorvico 
statxxa  of  Tlreman  In  Uxe  i-ire  Departi;;eut« 

"Your  early  roaponae  to  tiioae  questions  will  be  appre- 
ciated,  tnasis^uch  as  the  rleiits  oi*  the  ollU^lea  on  the  promotive 
Hat  or  Class  H206  Lieutenant,   3alvai;e  Corps  will  determine  tdiethar 
or  not  these  men  will  accept  appointment  iron  auca  Hat," 

OPINION 

In  my  opinions  oi^  April  2  and  April  9,  1947,  I  dismiSMA 
the  question  concerning,  the  ritiixt  oi'  members  of  tlxe  aalTaga  ^^^"^ 
and  Klre  .)epartrient  intorchani,i»iJ  positions,  that  Is,  tixeir  right 
to  tranarer  Trom  tiie  oalvai^e  Coi-ps  to  trio  Fire  l)epartt.ont,  and 
vice  versa.   These  opinlona  wore  conTlnod  solely  to  un  InLorpret- 
atlon  or  Section  30,1  or  the  Cliartor,  wherein  the  lollowia ,  spoolfic 
lan^uaipS  occurs; 

"The  persoiinol  oi'  aoid  salvage  coxra  shall  not 
ba  transferred  to  any  oUicr  brancli  or  division 
of  the  fire  department  but  aliall  at  all  times 
be  subject  to  tlio  orders  of  the  chief  en^ineor 
of  the   department  in  so  far  as  actual  oervlce 
is  concerned,  'ihe  personnol  of  said  salvat^a 
cox'pa  may  be  inoreasad  in  accordance  with  the 
fiscal  and  budgetary  procedure  provided  for  in 
thu  cliarter,  but  mombers  of  any  other  brarich  or 
division  of  said  fire  departciont  slxall  not  be 
transferred  to  said  salvage  corps  except  after 
examination  and  oorti.icatlon  afl  to  eliiJ-blllty 
by  the  civil  service  oocjmlssion. 

In  your  present  request,  the  problems  presented  are  of  a 
rtirrerant  natuTo.   Hiey  are  concerned  with  Uie  administration  oi 
^i^  d^Jir^S^  ind  tii  effect  of  certain  of  your  rul«s  in  re..ard 
to  ellijlblea  on  proBiotive  Ixsts. 

I 

In  answer  to  your  first  question,   I  advise  you  ^^^t  ttje 
niuna  Oi'  a  fireman  of  the  Fire  Department  who  accepts  ai.poinUaent 
^  ^pro^tl^ell.lble   list.   Class  li^OG,   1^"?;;^^;   ^^^^^^ 
Uor?«.  "ay  •Ifl'^  ^°  retained  on  a  promotive  eligible  list  for 

-  2   - 


Claaa  II20,   Heut«ni|nt,   Flro   Dopartnent,   and  tlio  eli.,lble  may 
aubaoquently  b©  app.)intod  iVom   that  Hat  when  iiia  ncuaa   la 
reached  Tor  certification. 

Vho  ellijjlble  or   iypoup  ol    cll^lbloa   to  wtioii  you  rofar 
in  yoxiT  roqueat,  imv©  an  entii-oly  dirf event  atatua   than  a  naatomr 
oj."  tlio   Salvajje   oorpa  who  aooka    to   be    tx-anarerred  into   t^ie   Plre 
Dopai'tnont,        ihoae   Indlvlduala    to  whoa  you  z>erer  in  your  requeat 
were   at  the    tJL,.e    tliat  they   took    tho  promotive   uxamination  ell^ji- 
blo   to  take  boi>h  the  exartlnation  i'or   tae   I'iro   [)epartmant  atkl 
Salvage     Corpa.and  woro  aejjbera   al'    tho  r'lru   Jopartirant.      Thoue 
casej   do  not   coioa  vindor  :>ootion  08, 1  oi"  the   oiuu>tor   uui  uuat  be 
treated  in  accordance   ..itii   tii©   ijoneral  ruloa   or   the  oivil  oorvice 
Coouniasion. 

'ihia   I'aot  is   izuportant,  however,    tliat  11'     a  maiaber  of 
the  i*'ire  Department  accepts  an  appointment  in  tlio  oalvai^e  Uorpa, 
and  ut   tho   tiiae  h«  xoakos   auoh  acceptuiico   la  not   on  any  Hat  I'ron 
which  he  iuay   aubaequexitly  bo  a;>,.olnted   to   the  r'ire    Jepartuiont,   or 
ir  hla  name   la  on  a  Hat  orxd   Uin   list  expires  or  he  wuivea  ai>point< 
juent,    ttion  he   la  froaan  in    Uie  iiulvatie     v.orpa  permanently  and 
cannot   transfer   back   to    tiie   i  iro    .'eparttaont  by  way  oi"  a  p  0:50  tive 
ejuuninabion. 

II 

Answering  yo;u'  aeoond  question,   I  advlae  you  that  a 
rireman  who  acceptu   appointBioxit  Trom  tiiu  prociotlve  elii:,ible  Hat 
oi"   liSd06,   Lieutenant,   .^alva^e  t/orps,  may  rolinquiaii  sucii  uppoint- 
c;ent  and  be  r&inatutuu  in  a  civil  aorvioe  status  or   xlreman  in 
the   i'iro    jeparti  ont,      Jhe  person  or  persons  referred   to   in  thia 
portion  of  your   requeat  liavo   tx^e  soxt^e  r  1^,11  ta  aa  any  oUier  olvll 
aervxce   enployee   in   ^c   civil  aorvioe,   and  any  attonq^t   to  taka 
away   such  rit^lits  would  bo  illegal.      If    tixe   f.rerrtan  were  not 
•ll>:ible    to  be  reinstated  in  his  f  omer  civil  service   atatua 
aa  a  firexoan,  hq   uoulu  have  no  position  in   tlie   civil   uervice 
and  he  woula  lose   UiO   security  w^iicli  civil  service   intends   Uiat 
he  aliall  pouaeas. 

Therefore^    I  advise  you  that  both  of  your  queationa 
must  be   anawt^red  in   the  ai'fin.mtive,    bearing  in  mind   Uie  pro* 
hiultions   that  may  arise   if  a  uenber  of  the  r'ire  Department 
becomes   a  peznuanent  r.u;i4l>er  of   tlie   ^alva^^^e   ooi'ps,    ant   .ioea   not 
corao   witixin  eitiier  of   tiio   exceptions  noted  a.ova. 

ueapeotl'uHy   submitted, 

City  Attorney 
'fos     ^Ivil  oeznrioe     UonmisaioiL 

hJh 


t«pt«mb«r  S4,    1947 

5UBJi;CTl      MILK  IWSPECTIOH  SERVICE   FW 

G«ntlMi«nt 

I  an  In  receipt  of  your  i<«queBt  for  «n  opinion  ma  follows: 

"I  am  referring  to  you  for  an  opinion  aa  to  ita  neaning^ 
Section  503  Ox   enate  Bill  344,  known  as  the  Agricultural 
Code  Revision  Bill,  adopted  by  the  1947  -eglalature, 

"Tills  aection,  relating  to  licenaea  payable  to  Approved 
Milk  Inspection  Services,  waa  adopted  presumably  to  prevent 
double  inspection  feea  on  milk.   It  waa  to  cover  sltuationa 
where  an  Aoproved  Vilk  InsDection  ' ervlce,  such  as  r«n  Franeiaco, 
maintains  inspection  at  a  ^unty  receivinp;  and  cooling  plant 
to  supervise  the  inspection  of  dairy  farms  tributary  to  the  plant 
and  tVie  shipment  of  market  milk  into  nn   Francisco*  and  xhere  a 
part  of  the  milk  may  be  diverted  from  the  -country  plant  into 
the  Juriaalction  of  some  other  Approved  vilk  Inspection  .Servleei 
Oakland  for  instance,  and  the  'ity  of  Oakland  slao  levlea  a 
lieenae  fee  on  the  dairy  fairms,  or  an  inspection  fee  on  that  part 
of  tha  milk  diverted  to  that  city. 

"v'^ection  503  of  the  Agricultural  Code  reada  as  followa: 

"•605,   A  city  or  county  or  groun  of  either  or  both  may,  for  the 
purpose  of  maintaining  an  approved  milk  inspection  service,  levy 
and  collect  a  license  fee  from  (Jistrlbutors  of  market  milk  within 
the  Jurlsaietion  of  said  approved  milk  insnectlon  service;  pro- 
vided, that  no  distributor  shall  be  required  to  pay  a  license  fee 
except  to  the  city  or  county  maintaining  an  approved  milk  inapec- 
tion  service  under  whose  supervision  the  distributor's  plant  or 
plants  operate,  or  to  any  approved  milk  inspection  service  deaig- 
nated  by  the  director  which  inspects  dairy  faxnna,  the  milk  of  which 
ia  shipped  direct  to  a  distributor  who  operatea  a  plant  within 
the  Jurisdiction  of  another  approved  milk  insoection  service;  and 
provided,  that  in  no  case  shall  the  total  of  said  license  fees  be 
more  than  sufficient  to  maintain  the  coat  of  such  approved  milk 
inspection  service  for  which  said  lieenae  fees  are  levied.* 

"Section  503  replaces  Section  500  (c)  of  the  1946  Code,  whieh 
reada  aa  followa: 

"•Section  500  (c)  (1946).   A  city  or  county  or  ptou  of  either 
or  both  may,  for  the  purpose  of  maintaininp;  an  aporoved  milk 
inspection  service  levy  and  collect  an  Inapeetion  or  lieenae 
fee  from  those  who  come  under  the  oroviaions  of  this  Hvlslon; 
provided,  that  no  producer  and  no  distributor  shall  be  required 
to  pay  an  inspection  or  license  fee  to  more  than  one  city  or 
county  on  the  same  market  milk;  nnd  provided,  that  In  no  case 


shall  the  total  of  said  Inspection  or  lleense  feet  be  more 
than  suffloient  to  maintain  the  coat  of  the  approved  milk 
inaoeotion  aeryice  for  which  sueh  ina  )eetion  or  license  feea 
are  levied. * 

"A  digeat  prepared  by  a  trade  aasoclation  auHaarisea  Section 
60S  aa  followa: 

"•Deletea  reference  to  inapeetion  feea,  provides  for  collection 
froBi  diatributora  only.  Diatributor  to  pay  inspection  aerviee 
under  aupervision  of  which  hia  olant  operates  and  the  servioe 
which  inapecta  dairy  farms  all  of  the  milk  from  which  »  oea  direct 
to  diatributor  operating  plant  in  jtiriedlction  of  another  inapee- 
tion aervioe. ' 

"Provi alone  of  feotiona  486,  paragrapha  2   and  5,  and  504,  of 
the  San  Francisco  Vunicipal  Code  covering  inapeetion  feea  for 
milk,  appear  to  be  cloaely  related  to  the  aubjeot  of  Section  605 
(1947)  of  the  State  Agricultural  Code. 

"•Section  486,  paraf^rapha  2  and  ."  of  the  (Municipal  rode). 
We  permit  to  ship  or  transport  raw  milk  or  raw  cream  into  the 
City  and  County  of  San  Franciaco  from  any  central  skimming  or 
cooling  atation  outaide  the  City  and  County  ahall  be  granted 
unleaa  aald  milk  or  eream  so  cooled  and  ahipped  or  tranapnrted 
cornea  from  dairy  f&rms  or  planta  aooring  at  least  seventy-five 
(75^)  per  cent,  and  othMrvlae  coaplylng  with  the  provlaions  of 
this  Article,  and  \mlea.<!  said  akiamilng  or  crolin^  atation  la 
conatructed  and  maintained  in  accordance  with  olana  and  sped- 
fieationa  approved  by  the  Director  of  '^iblic  iiealth  and  aaid 
milk  or  cream  la  handled  aa  required  by  this  Article,  and  unleaa 
the  person  owning  or  operating  aald  skimming;  or  cooling  atation 
shall  pay  the  aalairy  and  maintenance  of  a  apecial  inspector  ap- 
oointed  by  the  rirector  of  Public  Health,  who  shall  auperviae 
the  production  of  market  milk  on  dairy  farms  supplying  aaid 
aklMBilnfr  and  coolin^.;  atation  or  plant,  and  whose  duty  it  shall 
be  alao  to  inapeet  and  aample  all  milk  received  at  aaid  akimning 
and  coolinp  atation  or  plant.   Said  inspector  ahall  alao  perform 
suoh  other  duties  not  inconsistent  with  the  proviaiona  of  thia 
aection,  aa  ahall  be  aaaigned  to  him  by  the  Lireotor  of  Public 
Health. • 

"*Hunda  aufflcient  to  defray  the  aalary  and  maintenance  of  aaid 
inspector  shall  be  deposited  monthly  with  an  authorised  repre- 
sentative Of  the  City  and  County  of  San  Francisco. * 

"*Sec.  504.   lees  for  Inspection  of  Milk.   Kor  issuing  a  permit 
and  makln/-  the  inspection  required,  the  nireotor  of  Publie  Health 
ahall  collect  monthly  the  aum  of  Twelve  (12^)  Canta  for  each  one 
hundred  (100)  gallona  of  milk  that  the  holder  of  auch  permit  shall 
aell  or  supoly  for  human  conaumption,  within  the  city  and  county 
during  the  montha  previoua.   The  holder  of  such  permit  ahall  r^n^ 


#8 

d«r  •  tru«  stateraant  of  th«  anount  of  allk  so  sold  or 
supplied  and  pay  tha  faa  hareby  Inpoaad  on  or  hafora  tha 
twantiath  (20th}  day  of  aach  calendar  month.   A  failure 
to  pay  such  fee  or  render  the  statement  shall  operate  to 
revoke  the  permit  theretofore  issued.* 

'^Section  50S  (1947)  becomes  effeotiTe  September  19,  and  aa 
we  are  led  to  believe  that  its  terms  stay  cauae  our  inspection 
feaa  to  be  dimininhed,  an  early  opinion  would  be  appreciated 
in  order  that  necessary  adjuatments  can  be  made.** 

0  T  I  n  I  0  H 

The  control  and  inspection  of  milk  and  milk  producta  is  not 
a  municipal  affair  but  rather  ia  a  matter  of  etatewide  intareat 
therefore  if  there  is  a  conflict  between  atata  and  local  laws  tha 
atate  lav  will  prevail* 

Natural  ^'ilk  ^rodueera  Aasn.  v.  City  and  Countj 
of  San  Francisco.  20  Cal.  (gd)  101 

In  re  Hoffman,  155  Cal.  114 

Opinions  of  City  Attorney  of  San  Franciaoo 
No.  3608a  -  1944  '.  ariea 

The  purpose  of  Section  505,  Agricultural  rode  adopted  by  tha 
legislature  in  1947  which  replaces  Sf<ction  500o  of  the  aame  code 
ia  olearly  intended  to  place  the  burden  of  paying  inapection  fees 
upon  dietrlbutora  only.   I^istributors  are  the  only  persons  named 
in  aai^  section  whereas  under  aection  500  an  approved  milk  ihapaction 
aarvioe  could  collect  an  insoection  or  licenaa  fee  froai  '*those  who 
coma  under  the  proviaions  of  thia  diviaion.**  Thia  included  farmers 
or  producers  aa  well  aa  distributors. 

Further  proof  that  tha  intent  of  the  lepislatux^  in  enacting 
603  of  tha  Agricultural  Code  was  to  make  the  distributor  and  not  tha 
producer  liable  for  the  oayiBent  of  licenaa  and  inspection  fees  may 
be  found  in  the  r.enate  Journal  of  Wednesday  the  16th  day  of  April, 
1947.   Thia  Journal  containa  a  digest  of  propoaed  lawa  !)reDared  by 
the  r.a/7islative  -ounsel  at  pai  e  1411  the  following  may  be  foundi 

"503  (500,  pubd.  (o))  *fl\k   inapection  servioa 
feea.   relies  reference  to  inapection  feea,  pro- 
videa  for  collection  from  distributors  only.   Dis- 
tributor to  pay  inspection  servioa  under  auoervision 
of  which  his  plant  operatea  and  tha  service  which 
inapaeta  dairy  farma  all  of  the  milk  from  which  Roea 
direct  to  distribu  or  onarating  plant  in  Juriadiotion 
of  another  inapection  service. 
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You  are  •dvlsed  therefore  that  beginning  September  19,  1947 
you  can  no  lonc^er  oollect  license  or  inapeotlon  fees  for  the  naln- 
tenance  of  the  approved  milk  Inspection  service  frooi  the  produoar. 

Respeotfully  submitted. 


CITY  ATTOHHEY 


To:  Department  of  i'ubllc  Health 

via  Chief  Administrative  offieer 
CHA 


H-ol^ 


Scptofflber  24,    1947 

SUBJECT:      VACATION  OP  CITl'   STREETS,    PROCTOUPB   FORj 
STREETS   AMD  HIGHWAYS    CODB. 

0«ntlMMnt 

I  havs  your  request  for  an  opinion  as  follows i 

"Would  you  kindly  glva  me  an  opinion  on  th«  number  of 
times  the  De-^artment  of  Public  .orks  is  required  by  law 
to  publish  a  notioe  in  the  official  newspaper  of  a  Resolution 
of  Intention  to  close  nnd  abandon  a  publio  street. 

"It  has  been  the  policy  for  many  years  in  the  official 
resolution  for  closing  and  abandoning-:  of  a  street  to  include 
the  w(»*dingt 

"»v.HEREAR,  the  Clerk  of  this  Board  did  transmit  to  tha 
Department  of  r'ubllo   oiks  of  the  City  and  County  of  San 
Francisco  a  eertifiad  copy  of  said  resolution  and  said 
Department  of  'ublio  V.orks  did  upon  receipt  of  said  resolution, 
cause  to  be  poated  in  the  manner  and  aa  required  by  law, 
notiee   f  the  nassare  of  said  resolution  and  did  also  c.-usa 
in  the  inanner  and  aa  reouired  by  law  a  notioe  nimllar  in  sub- 
stance to  be  published  for  a  period  of  10^  days  in  the  ?  an  Fran* 
cisoo  Chronicle,  the  official  newspaper  of  tne  City  and  ounty 
of  San  Praacisco,  and ' 

"The  Resolution  of  Intention  states! 

"•The  closing  and  abandonment  of  said  _____^_^_____________«« 

shall  be  done  and  be  made  in  the  manner  and  in  accordance 
with  the  provisions  of  Section  107  of  the  n^arter  of  the  ''ity 
and  County  of  San  t^'rancisco  and  t^xe  General  aws  of  the   tate 
o?  California,  and  notice  is  hereby  ,  iven  t>mt  on  the 
day  of  this  Board  will  hear  all  persons 

Interested  in  or  objecting  to  said  closing  and  isandonment . * 

"Tha  1941  Street  ImproYement  Act  of  California,  ' treet  Opening 
Act  of  1889,  Approved  April  4,  1&41,  Statutes  of  1:41,  Chapter 
79,  Division  5,  "art  I,  Streeta  and  Highways  Code,  fection 
S22S  provides: 

"'Tha  Street  Superintendent  whfill  also  cause  a  notice  similar 
in  substance  to  be  published  for  a  period  of  10  days  in  one 
or  more  daily  newspapera  published  and  circulated  in  the  "ity 
and  designated  by  the  City  Council,  • 

"Chapter  426  of  the  Streets  and  Highways  Code,  Section  I, 
Section  eS22  reads  as  follows: 

"'Before  the  vacation  of  any  street  or  oart  thereof  is  ordered. 
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th«  City  Counoll  shall  pass  an  ordinance  daclarlng  Its 
Intention  to  do  so,  referrlnp,  to  a  atreet  or  part  thereof 
by  Ita  lawful  or  official  name  or  the  name  by  which  It 

la  comnonly  known tha  Ordinance  of  Intention 

shall  fix  the  time  and  place  for  hearing  all  pereona  Interested 
In  or  objeotlnp  to  the  proposed  racation,  which  time  shall 
be  not  less  than  15  days  from  the  day  of  nassap'e  of  the  Ordinance 
and  ahall  be  published  or  posted  In  the  manner  preaeribed  by 
Taw  for  the  publishing  or  postlnp;  of  Ordinances  of  the  City,...* 

"Would  you  kindly  InfoxTn  me  rhether.  If  proceedlnfr  to  close 
and  abandon  a  street  under  Chapter  426,  Seotlon  8SP2  of  the 
Streets  and  Highway*  ^ode.  It  is  necessary  for  the  Department 
of  Works  to  publish  notices  of  said  closing  and,  if  ao,  how 
many  times  the  r/eoartment  of  V  orka  la  required  to  publish  aald 
notice*" 

OPINION 

I  advise  you  that  In  proceeding  to  close  nnd  abandon  a  street 
under  Section  8522  of  the  Streets  and  Hlf^hways  '^ode  of  the  State  of 
California,  It  will  not  be  necessary  for  the  Department  of  Public 
Works  to  publish  notice  of  such  closing.   Tb*  Pepartment  of  Public 
Works  must  prepare  anu  submit  the  proper  ordinance  of  Intention  to 
the  Board  of  fupervisorB  as  provided  in  Section  8SP1  of  the  streets 
and  HI  hways  Code.   The  clerk  of  the  Board  of  fupervisors  will  then 
publish  the  proposed  ordinance  in  accordance  with  Section  17  of  the 
Charter. 

It  will  be  necessary  for  the  reT)artnent  to  post  the  neeessnry 
notices  along  the  line  cf  the  street  or  part  thereof  prooosed  to  be 
vacated  as  provided  in  Section  8?ee  of  the  Streets  and  Highways  Code. 

Under  Section  8305  of  the  Streets  and  Highways  Code  an  or- 
dinance is  defined  aa  Including  a  resolution  and  the  forma  previously 
used  should  be  amended  in  aocordanoe  with  this  opinion  and  used  in 
subsequent  cases. 

In  view  of  the  foregoing  please  note  that  you  are  nroceeding 
under  the  provisions  of  Sections  8500  to  8531  inclusive  of  the  Streets 
and  Highways  Code,  and  all  proceedings  should  be  prepared  accordingly. 

Raapectfully  aubaattedp 

CITY  ATTORHET 
Tot  Department  of  Public  V.orka 

via  Chief  Administrative  Officer 


H-ol^ 


Saptambar  24,  1947 

.SUBJECT »   EXEMPTION  PROM  HEALTH  SERVICE  SYSTE¥  OP  ADHBURITS 
OP  RECOOHIZED  RELIGIOUS  SECTS. 

G«ntl«««n: 

Your  r«qu«st  for  an  opinion  raads  at  fellows i 

"Mr.  Harry  L«  Downla,  President  of  the  Health  Servlca 
Board,  requested  that  a  letter  be  addressed  to  you  aaklng 
for  an  opinion  on  the  extent  of  the  Board's  authority 
ra^rding  the  procedure  for  grauting  exemption  from  member- 
ship in  the  Health  .^ervloe  System  on  reli/riious  pprounds. 

"The  following  language  is  contained  in  Section  172.1, 
Subcii vision  1  of  the  Charter i 

"•Any  employee  who  adheres  to  the  faith  or  teachings  of  any 
recopnized  religious  sect,  denomination  or  organisation  and, 
in  accordance  with  its  creed,  tenets  or  principles,  depends 
for  healing  upon  prayer  In  the  practice  of  reli^.lon  ahall 
be  exempted  from  the  system  upon  filing  annually  with  the 
health  sex^ice  b^ ard  an  affidavit  stating  such  adherence 
and  dependence  and  diaclaimin^^  any  benefits  under  the  systaa.* 

"Your  opinion  is  respectfully  requested  as  to  whether  or 
not  the  Health  Service  Board  would  have  the  authority  to 
require  a  letter  from  the  church  or  oractioner  of  the  employe* 
who  requests  exemption  verifying  the  statement  of  reli  ious 
faith  referred  to  in  connection  with  the  affidavit  described 
in  the  Charter  languai  e  quoted," 

0  P  I  M  I  0  II 


Section  172.1,  Subdivision  1  of  the  Charter  which  you  quote 
In  yovir  request  is  clear  and  unequivocal  In  meaning.   The  ^-rant 
of  power  and  authority  of  the  system  springs  from  the  Charter  and 
xniles  and  regulations  cannot  be  prosmlgated  whieh  would  b«  contrary 
thereto. 

The  quoted  section  requires  only  froa  the  person  apolying 
for  exemption  an  affidavit  atating  his  or  her  adherence  and  depen- 
dence upon  3Uoh  rali<:iou8  fnith  or  teachings.   It  might  well  be  that 
such  person  does  not  atu«nd  a  church  or  appear  bafore  a  practitioner 
or  reader  but  practices  self-healing  in  accordance  with  the  tenets 
of  some  religious  sect  or  denomination.   To  require  that  person  to 
sutasiiit  a  supporting  affidavit  or  letter  would  be  seeking  the  im- 
possible and  is  nuoh  a  situation  as  the  fxmmers  ofthe  Charter  had 
in  mind,  hence  their  failuz*e  to  atate  in  tha  section  that  such  aa 
affidavit  or  letter  alao  be  furnishsd. 
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You  ar«  advised  tharefore  that  tha  ajstam  cannot  raqulra  an 
iffldavit  or  latter  from  anyona  except  tha  applicant  for  exanptlon. 

Raapaotfully  aubmittad. 


CITY  ATTORIEY 


Toi    Health  Service  System 
CIIA 


roi:) 


September  30^  1947 

SITBJK3TI     AMBUDMBNT  OF  SBOTIOM  1     -    t,  r    ••  ^^^'HKSWBn 

SICK  LEAVE  RULiiS  ■.                                 OHMEL  OP 
FHIE  BOATS  ^^    .    ^..,  y^.^^   ^oKPS 

Gentlemen : 

I  have  your  request  for  an  opinion,  as  follovei 

"I  Iiave  been  directed  by  the  Board  of  Fire  com- 
mlssionere  to  adc  your  opinion  on  the  roqueat  of 
the  officera  and  men^era  of  t'\o  oalva,  e  Corps  and 
Marino  Crew  of  t.'io  Fire  liouta  retl^rdiiic  Paragraph 
four  (4)  of  Charter  Ar.iend:nent  I.'o»  7  wliich  waa 
adopted  on  November  5,  1946* 

"Attached  herewith  you  will  find  copy  of  o\ur 
Sick  Rule  and  letter  froci  the  above  r.entloned 
tt&ployees  of  the  dopartiaent. 

"Will  you  kindly  advise  ua  if  their  request  can 
be  granted,  a'-id  If  so.  ahuold  Section  1  of  our  sick 
Rule  be  a!:iended  as  followat 

"»The  officera  and  riesibera  of  the  unl- 
forned  force  of  the  Department,  including 
Pilots,  Marl-^^-    ■neers  y  ■•  .-^TrrrrTTTr^^. 
of  Fire  lioaTT       Tljcrc'  _£ 

r^alva  .e  Corpo  ~'.-  '-c  o:\Li. w!i.vv^  v^^  oj...  .xocAves 
and  alaablll-v,  ..Ith  Tall  pay  aubjoot  to 
the  provlaic..«  ^£  \,  J^-^  rule  aa  iiereinafter  de- 
fined, and  all  other  ©trployeoa  of  Departiient 
ahall  be  entitled  to  aick  leavea  and  diaabili- 
tiea  In  acoordanoe  with  the  proviaiona  of  rcule 
32  of  the  Rulea  of  the  Civil  l^ervice  Commiaaion.* 

"Your  attention  to  the  above  will  be  appreciated*" 

Q  P  I  :^  I   0  K 

Your  requeat  indicates  tliat  ainoe  the  adoption  of 
seotlon  160 .5,  the  ciiarter,  you  have  been  aaVied  to  uodify 
and  aiTiend  .our  sick  v   le  tc  include  therein  f-.a  p'raonnel  of 
the  fire  boats  and  the  aalva,;e  corpa*  A  reading  of  thia  new 
section  of  the  charter  indicates  clearly  that  it  was  the 
intention  of  the  voters,  tliat  the  fp:"oups  inentioned  therein 
should  be  ^Iven  the  same  r.'.  jhta  aa  other  .-nor.  > era  of  the  Fire 
Department^  and  since,  under  your  present  aick  rule  they  are 
not  included,  it  is  neoeaaary  that  you  a-nend  it  in  confarmance 
with  thia  new  provision  of  tiie  charter. 


I  advise  you  tiv  ;      t  aeotlon  160. s  provide* 

that  the  aeisbera  of  the  ^^  ;.8  a:  d  of  the  fire  boat* 

■hould  be  given  tlie  8a..-ie  di  privllet;e«,  whether 

caused  by  bodily  ir.jurloo    oi  .,      lity,    if   lacurrod  thro'o^^h 

performance  of  duty,  as  other  .do«Mors  of  t'rie  Fire  Departeient. 
You  are  further  adviaed  tlaat  you  slio  .Id  a.;ierid  section  1  of 
your  aiok  rule  to  r&tai  as  yo--.   have  indicated  in  your  request 
for  tiiia  opinioii. 

Hes^eutfully  submit tod. 


City  Attorney 
Tot 

The  Office  of  Board  of  Fire  Conaiis  si  oners 


BJW 


lj-o]L> 


October  14,  1947, 


SUBJBCTi  Retlr«ra«nt  System:  Rights  of  Persons  in 
Military  Service. 

Gentlejnent 

I  hare  your  request  for  an  opinion  as  follows i 

17  1947  il^.'it^i'^r?*  ''T**  **  ^^»  "••^^  ^^   September 
iv.  1947  requested  me  to  ask  your  opinion  on  the  following i 

Section  153  of  the  Charter  as  a^nended  and  ratified 
by  the  Legislature  on  January  7,  1947  provides! 

•Any  officer  or  employee  on  mllitapy 
leave,  who,  prior  to  such  leave,  has  been  ap- 
pointed to  a  permanent  position  in  the  city  and 
county  service,  shall  be  entitled  to  resume  suoh 
position  at  the  exriiratlon  of  his  leave,  and 
in  determining  and  fixing  rights,  seniority. 
•Alary  and  otherwise,  which  have  accrued  and 
•hall  inure  to  the  benefit  of  such  officer  or 
•mployee,  the  term  of  military  leave  shall  be 
considered  and  accounted  a  part  of  his  service 
under  the  city  and  county. 

.      •  ; If  while  in  said  raili- 

x:ary  service  the  names  of  such  persons  are 
reached  for  certification  to  permanent  positions, 
appointments  shall  be  made  to  serve  until  suoh 
persons  in  the  military  seirvice  shall  present 
to  the  civil  service  ooiwilssion  an  honorable 
discharge  or  certificate  of  hoxxorable  active 
•ervice  within  the  period  of  time  and  subject 
to  the  condition*  as  prescribed  by  rules  of 
the  civil  service  commission,  but  not  more  than 
one  year  after  the  date  of  discharge  of  each 
ouch  ell^^ible,  when  they  sliall  be  certified 
and  assume  the  duties  of  positions  in  said 
class  and  their  certification  to  said  positions 
for  all  purposes  of  seniority  shall  be  deemed 
to  be  the  date  when  their  names  on  such  eli- 
gible lists  were  reached  for  certification, 
provided  .  •  ,  .» 


mnoltlBoq  blaa  o^  uuxw-^ 

b9a»9b  9d  IXada  -^liolnas  lo  B»aoq<ti.rq  ILm  •xox 

-IX*  xloira  no  aeeuin  «xl«rftf  noffw  CKtab  axi^  ecf  o<t 

tfloliAolHiiao  vol  btU>M9^  9ntm  ziall  •Idl^ 

«.    ,    .    .   bmbtyronq 


1  -  IT  an  «mployee  Is  permanently  employed  In  one  de- 
perteent  in  a  specific  class  and  is  on  a  list  of  ellclblee 
in  a  higher  classification  and  said  employee's  name  is 
reached  on  the  second  list  while  he  is  on  military  leare. 
Is  the  enployee  entitled  to  participate  in  the  retirement 
system  under  :iection  161,  at  the  higher  rate  of  salary  on 
the  date  his  name  is  reached  on  the  list  or  must  he  await 
until  he  returns  and  is  actually  employed  in  the  filgher 
olassifloation? 

2  -  If  an  employee's  name  is  reached  on  a  civil 
serrioe  list  while  iie  is  in  the  military  service,  is  he 
eligible  to  become  a  member  of  the  aetirement  System 
while  In  the  nilitary  service  and  contribute  In  accord- 
ance with  Section  161  on  the  date  his  name  is  reached  or 
nust  ho  await  until  he  z*etums  and  assumes  the  position?" 

(You  liave  informed  me  that  the  word  "employees"  In  question 
S  ahould  read  "persons".) 

ssasm 

!•     ^ctioiui  153  and  161  of  tlie  Charter  both  deal  in  part  with 
veterans*    rights.     Section  153  is  under  tlie  Civil  ^rvice  division  of 
the  Charter  and  deals  generally  witli  leaves  of  absences,  iixilltaxTr  and 
otherwise.     Section  161  is  a  specific  section  vmder  the  Hetlrement 
division  of  tlie  Charter  setting  forth  the  employees*    rights  under  the 
retirement  system  while  absent  on  military  leave.     The  provision  of 
iieotion  161,    so  f«u»  as  pertinent  to  your  inquiry,   are  aa  follows: 

"Any  contributing  usntber  of  the  retirement  system 
irtio  is  absent  after  September  14,   1940,   from  the  service 
of  the  city  and  covmty,   by  reason  of  service  in  ttxe  aims  A 
forces  of  the  United  states,   or  the   State  of  California 
or  service  on  siiips  operated  by  or  for  the  United  i:tates 
govez*nment,   and  for  such  time  thereafter  aa  may  be  provided 
by  znile  of  the   civil  service  commission,  but  not  to  exceed 
two  years  after  tlie  proclamation  of  peace,   except  in  case 
of  disability  lncurz*ed  in   the  line  of  duty  with  said  arned 
forces  or  on  said  ships  when  such  disability  extends  be- 
yond such  period,   or  any  service   connected  with  the  war 
effort  for  wliich  leaves  of  absence  shall  be  authorised 
pursuant  to  section  153  of  the  charter,   or  any  such  meuber 
who  is  absent  after  September  14,    1940,   from  the  servloe 
of  the  city  and  coiuity,   by  reason  of  an  order  of  t>ie  gov- 
ernment Ox    t>ie  United  States  or  the  State  of  California, 
or  by  lawful  order  of  any  of  the  departments   or  officers 
of  said  governments,   may  elect  to  contribute  to  said  re- 
tirement system  while  serving  in  said  foroes  or  on  said 
ships,    and  at   times  and  in  a  manner  to  be  fixed  by  the 


retlroment  board,  amounts  equal  to  the  eontributlozu 
which  he  would  have  i:iade  from  the  beginning  of  said  ab- 
sence, or  from  the  date  of  said  election,  had  he  remained 
on  duty  in  the  position  he  occupied  and  at  the  compen- 
sation being  earned  by  him  immediately  prior  to  the  be- 
ginning of  aald  absence.  The  city  and  county  shall  con- 
tribute to  the  retirement  system  on  account  of  any  member 
who  exercises  aff inaatlvely  the  election  provided  >ierein, 
and  on  account  of  any  non-contributing  member  who  is 
absent  by  reason  of  service  stated  in  this  paragrajAi, 
in  the  same  manner  and  amoxints  as  if  said  member  were 
not  absent  in  said  service.   If  the  uenber's  base  pay 
in  said  service  shall  be  less  than  one  hundred  dollars 
per  month,  city  and  county,  in  lieu  of  said  member, 
shell  contribute  also  said  amount  which  the  member 
otherwise  would  have  been  inquired  to  contribute  under 
said  election,  and  said  contributions  shall  be  adminis- 
tered as  if  laade  by  said  member* 

It  la  the  purpose  of  the  para^aph  next  preced- 
ing, to  place  a  member  who  is  absent  from  the  service  of 
the  city  and  county  by  reason  of  service  as  set  forth  in 
parajr,raph  next  preceding,  and  who  contributes  or  for  or 
on  account  of  whom  contributions  are  made  as  herein  pro- 
vided, in  the  same  statue  under  the  retirement  system, 
as  that  which  he  wo\ild  have  occupied  had  he  remained  on 
duty  in  the  position  he  occupied  immediately  prior  to 
the  beginning  of  said  absence  and  charter  and  ordinanee 
provisions  governing  the  retirement  system,  shall  apply 
to  said  member  with  like  effect  as  if  he  were  not  absent." 

These  jrovisions  indicate  a  specific  Intent  that  employees  on 
military  leave  are  to  contribute  to  the  retirement  system  during  the 
term  of  their  leave  on  the  basis  of  the  compensation  earned  in  the 
position  occupied  immediately  prior  to  the  beginning  of  said  leave. 
Section  153  Impels  no  different  conclusion.   This  seotion  provides 
in  effect  that  a  person  who  is  on  mllitairy  leave  at  the  time  his 
name  is  reached  for  certification  shall  be  certified  upon  his  return 
from  military  leave  as  of  the  date  his  name  was  reached  and  that  date 
shall  be  used  for  all  purposes  of  seniority. 

The  term  "seniority"  implies  the  right  of  employees  who  have 
served  longest  to  a  preference  as  respects  continuance  of  employment 
and  promotion  and  I  do  not  believe  it  could  be  construed  to  extend  to 
the  rate  of  contribution  to  the  retirement  systea. 

To  the  extent  that  the  terminology  of  Section  165  may  create 
a  seeming  inconsistency  between  the  two  sections  tlie  speoifie  language 


of  iieotion  161  would  control  under  tha  g«n»ral  rula  of  statutory  In- 
t«rpr«tatlon  that  specific  iiactlona  on  a  specific  subject  control  any 
general  section  not  limited  to  that  pai  tloular  subject  matter. 

WillTTEMORE  v.  SYliKL,  74  Cal,  App.  (2d)  109. 

"Tlie  specific  provisions  of  a  statute  relating  to  a  particular 
branch  of  a  subject  nust  govern  that  branoli  aa  against  the  general 
provisions  In  other  parts  of  a  statute." 

You  are  therefore  advised  In  answer  to  your  first  qMestion 
that  it  is  wy  opinion  that  tha  employee  Is  not  entitled  to  participate 
In  the  retirement  system  under  ^.action  161  at  tiie  hlg}ier  rate  of  salarj 
on  the  date  his  nmm   is  reached  on  the  list  but  must  wait  until  he  re- 
turns and  is  actually  employed  in  tlie  higher  classification. 

2.  The  consideration  for  the  establishment  of  pension  sys- 
tems is  to  encourai;e  public  officers  and  employees  tc  continue  in  the 
service  of  the  government  and  to  ensure  or  safeguard  such  officers  or 
employees  against  a  possible  condition  of  penury  and  want,  when,  after 
giving  the  best  part  of  their  lives,  both  in  point  of  time  and  service 
and  ability  to  the  service  of  the  nubile,  are  no  longer  able  to  perform 
to  the  degree  required,  labor  of  any  character  or  kind.   (DoaoiAS  v. 
PEMSIOM  BCARD,  75  Cal.  App.  340)   The  right  to  participate  in  a  pension 
systeo  derives  from  one's  statxis  as  an  amployee  and  is  an  implied  part 
of  the  contract  of  employment. 

In  the  ease  of  DOUGIAS  v.  PENSION  BOARD,  76  Cal.  App.  335, 
it  was  held  that  a  pension  system  is  a  part  of  the  compensation  of  a 
public  officer. 

Section  165  of  our  charter  \inder  the  ratir«ment  provisions 
provides  that  "the  system  shall  be  applied  to  suoh  ofrioas,  departoents, 
bvireaus  or  classes  of  officers  or  employees  of  the  city  and  County  as 
the  supervisors  shall  determine." 


The  foregoing  Indicates  that  the  benefits  of  tiiB   retireaent 
•7*^*B  UP*  to  be  extended  to  officers  and  employees.  To  extend  thaa 
to  one  not  yet  an  employoe  would  raqulro  at  least  a  clear  expression 
of  legislative  intent,   Ho  such  expression  can  be  found  in  Section 
163,   That  section  gives  retroactive  seniority  in  the  ordinsry  meaning 
of  the  term  to  a  person  in  the  military  service  on  an  eligible  list 
when  he  ultijnately  accepts  employment  with  the  city,  but  there  is  no 
basis  for  construing  it  to  extend  retireirtent  benefits  to  those  not  yet 
employees  of  the  city  and  who  may  nmrmr   becoae  employees.  Such  a  con- 
struction would  not  only  be  unreasonable  but  would  also  raise  a  serious 
question  of  constitutionality  in  view  of  the  contributions  by  the  city 
and  the  constitutional  Inhibition  a  piainst  the  gift  of  public  money.   It 
Is  to  be  noted  under  oeotion  161  of  the  diarter  that  if  the  person  in 
the  militax*y  sez*vice  receives  less  than  ilOO.OO  per  month  the  eltj 


eontrlbuUt  the  member's  share  In  addition  to  Its  own  contribution. 

/o^x  ^^o-'^^i^*  «*",2f  IAMB  V.  BOARD  OF  PEACE  OFFICERS,  29  ^al,  App. 
(2d)  348,  It  was  held  that  a  pension  Is  a  gratuity  when  It  is  grantid 
for  services  rendered  when  ther«  was  no  retirement  act  In  foroi  and 
that  a  statute  attempting  to  malce  a  retirement  aet  retroaotlre  to 
?,^^*5  !lf**^r.**^}£®!,''**  ^^  violation  of  Sections  31  and  32  of  Artlol« 
IV  of  the  Constitution  of  the  otate  of  California,   i  belleye  the  s«L 
ppinoiple  would  be  applicable  to  this  situation  where  the  city  would 
be  maklns  contributions  to  a  pension  on  behalf  of  one  not  yet  an  em- 
ployee of  the  city  arid  who  has  yet  to  render  any  service  at  all  to  the 
city. 

.  .^^^.f^"  therefore  advised  in  answer  to  qiueation  2  that  it  is 
■y  opinion  that  the  person  in  the  allltary  service  on  an  eligible  list 
■ust  wait  until  he  rot\a«n8  and  assumes  the  position  before  he  is  eli- 
glDl«  to  become  a  member  of  the  retirement  system. 


Respootfully  aubmltted. 


^  ^,  CITy  ATTORNEY 

Retlreaent  Board 


TJB 


Ootober  14,  1947 

SUbJBCTt      INTKRPRLTEATION  OF  OOUMUMIIT  RBDKVILOFiaan:  ACT. 
0«ntl«Mni 


folj 


Thl«  will  acknowledge  ireoalpt  of  yoxir  recent  request  for  en 
opinion  as  follows: 

"The  City  Planning  Cosmiasion  would  appreolate  an  oplnioa 
from  you  Interpreting  the  meaning  of  the  word  "rehabilitation" 
as  used  In  the  GoBiminlty  Redevelopment  Act,  Chapter  1986, 
Statutes  of  1945*  Throughout  this  Act  the  word  "rehabilitation" 
Is  coupled  with  the  word  "redevelopment",  but  nowhere  in  the  Act 
is  the  word  "rehabilitation"  specifically  defined.  The  nearest 
thet  the  Act  comes  to  a  definition  is  the  phrase  "modernise  or 
rehabilitate"  in  the  seventh  paragraph  of  Sec,  2,   Article  8. 

"The  title  of  the  Act  reads  thuss  "An  act  relating  to 
land  use  and  dOYelopment,  including  particularlr  the  rehabili* 
tation  and  x^development  of  blighted  areas  etc." 

"In  Article  2,  3ec.  2,   last  paragraph,  the  Aet  states, 
"•  •  •  •  it  is  in  ths  public  interest  to  employ  the  power  of 
endnent  domain,  to  advance  or  expend  publio  f\mds  for  these 
purposes  and  to  provide  a  means  whereby  the  blighted  aireas 
within  this  State  may  be  redoTeloped  or  rehabilitateda  etc*" 

"In  Article  3,  Sec.  14,  the  Aet  states  that  "Redevelopment" 
•  the  planning,  developmsnt,  replanning,  redesign,  elearanee, 
onetruction  or  reiiabilltation.  or  any  combination  of  these, 
a  redevelopmant  area  or  part  thereof,  etc*" 


m 


"Article  8,  Section  44  (f )  lists  the  following  power  of 
redevelopment  agency t  "To  prepare  from  ti>ne  to  time  plans  for 
the  Improvement  and  rehabilitation  of  blighted  areas," 

"City  planning  oommissions  throughout  the  Iftiited  States 
■ftkos.a  distinction  between  redevelopment  and  rGhabilitation. 
Kodovelopment  Is  thought  of  as  the  clearance  and  more  or  less 
MMpIote  rebuilding  of  blighted  or  slum  areas.  Rehabilitatioa 
is  thought  of  as  the  repair,  modernisation,  or  general  improve- 
mant  of  buildings  that  warrant  continued  use,  provided  oertain 
stx*uctures  in  an  area  can  be  removed  to  provide  some  opsn  space, 
adequate  aocess  to  buildin^^a,  and  sufficient  parking  for  oar^. 
The  City  of  Uoston,  for  instance,  has  issued  companion  reports, 
one  proposing  redevelopment  or  clearance  sehemes,  the  other 
proposing  a  rehabilitation  scheme  •  impair  and  modernisation  of 
old  structures  tl»t  are  generally  sound  and  oan  be  used  for 
several  decades. 


**Tb«  OallTomla  Contnuxity  R«daveIopm«nt  Xot  sp^olfioally 
prohibits  the  red«T»lopBiwit  agenoy  from  oonatruoting  bulldlnea 
for  any  piirpoae.  It  also  stataa,  in  Artlola  8,  Seotion  44  (J) 
that  "nothing  herein  contained  shall  authorise  suoh  radsTelop- 
iMn%  agenoy  •  •  •  to  aoquire^  without  the  consent  of  the  owner « 
any  real  property  on  which  buildings  are  located,  where  suoh 
Imildings  are  to  be  continued  in  their  preaent  form  axtd  use 
uisder  the  redevelopment  plan*** 

"Does  this  provision  prohibit  the  agenoy  frosi  \indertaklng 
a  modernisation  profsram  in  an  area  oontaining  older  structures 
that  eould  continue  in  use  if  modernised  and  brought  up  to 
Standard  as  to  sanitation  facilities  and  the  elimination  of 
fire  hSLsards?  Does  it  prevent  the  agenoy  from  xmdertaklnc  a 
ooniblnatlon  of  redevelopment  (clearance  and  new  oonatruetlon ) 
and  rehabilitation  (repair  and  aiAemisation  of  older  buildings 
that  are  generally  struoturally  so\md).  under  eBlnent  domain  pro* 
oeedings?  Wovild  modernisation  of  a  building  be  oonsidersd  a  suf- 


ficient change  in  its  "form"  to  authorise  a  redevelopsMnt  agenoy 

li: 
phrase  "foxtn 


to  aoquire  property  without  oonsent  of  the  oeners.  or  does  ws 
sn  and  use"  entirely  rule  out  this  possibilityt 


"In  the  meaning  of  this  Aet  is  an  area  deemed  rehabilitated 
irtien  it  is  redeveloped?  The  Aot  uses  the  oonbination  "rehabili- 
tation and  redevelopment"  in  some  places,  while  in  others  it  uses 
the  jdirase  "  redeveloped  o£  rehabilitated*  • 

"The  Ccmniisslon  will  be  grateful  to  you  for  olarlfioatlon 
of  the  question  of  whether  or  not  a  redevelopnent  agenoy  may 
undertake  both  redevelopment  (clearance  and  reoonstruotlon)  and 
rehabllltatlcxi  (minimum  olearanoe^  extensive  modernisation)." 

0  P  I  jl  I  0  M 

From  a  reading  of  the  Oonnunity  Redevelopment  Aet  as  a  whole. 
It  appears  to  me  that  it  was  only  intended  to  allow  the  penrer  of 
ssdjoent  domain  to  be  used  for  the  "redsvelopment"   of  blighted  areas. 

It  will  be  noted  that  In  the  ler.i slati ve  d^al^tlan  (Article  8, 
Sec.  2)  reference  la  made  only  to  the  "redevelopment"  of  blighted 
areas;  and  in  the  declaration  of  the  poliov  of  the  state  (Article  8, 
Sso.  8(d))  11  Is  siafced  io  be  the  state »s  policy  "to  protect  and  pro- 
mote the  soxind  develooaent  and  redeveloanent  of  blit^hted  areas     within 
the  statei  and  g^'^^"  tiTdaf Ining  the  pp»era  of  the  Red>TelQasegt  Agency 
(Art.  8,   sec.  44   (d))  it  is  provided  that  for  purposes  of  -»<edevelopnent" 
ths  agency  vmj  rent.  iMiintain,  manage,   operate,  repair,  and  elsar,   such 
real^ropertyi  and  finally  in  the  Restrictions  on  tbe  redertlgHWnt 
agencTUrt.  8,  sec.  44   (J))  we  find  the   following  statemenil 


•8- 


I 


(j)  Nothing  heroin  contained  ahall  authorise  suoh 
redevelopment  agency  to  oonatruot  any  of  the  buildings  for 
residential^  oonraeroial,  industrial,  or  other  use  contisi- 
plated  by  the  redevelopment  plan,  or  to  acquiz>e,  without 
the  oonsent  of  the  owner^  any  real  propeil|r  on  which  build* 
ings  are  looated^  where  such  buildings  are  to  be  oontimted 
pci   their  present  I'om  and  use  under  the  redevelopaw^t  plan** 

You  state  that  City  Planning  OoBBnisslons  throughout  ths  United 
States  made  a  distinction  between  "redevelopment"  and  "rehabilitation") 
that  "z^edevelopRient''  is  thought  of  as  the  clearance  and  store  or  less 
oomplete  rebuilding  of  blighted  or  slvon  areas,  while  "rehabilitation* 
is  thou(^t  of  as  the  repair^  modernisation,  or  general  iBtproveasnt 
of  buildings  that  warreuit  continued  use. 

In  the  Community  Hedevolopment  Act,  and  paz^iou3arly  in  the 
light  of  its  restriction  against  the  use  of  the  redevelopment  agency, 
"where  such  buildings  are  to  be  continued  in  their  present  f ory  an4 
use  under  the  redevelopment  plan"  (Article  8«  sec*  44  (J)),  oruy 
" redevelopment"  in  the  technical  sense  is  intended,  and  any  use  of 
the  word  "rehabilitation"  was  a  mere  loose  vise  of  the  word* 

I  do  not  believe  that  the  Aot  pexvits  the  redevelopment  agency 
to  vindertake  the  remodeling  and  modernisation  of  btiildings  if  they 
are  to  be  continued  in  essentially  the  same  fozn  and  use  as  before* 

Respectfully  submit ted« 


CITY  ATTOKIISY* 


Tot     City  Planning  Oonnission 


lj-01% 


October  15,  1947, 

SUBJECT:   In  t%   Statute  of  Limitations  on  Bond* 
and  Coupons  of  the  Lninlolpallty  xmder 
Recsnt  Amendment  to  i^eotlon  337.5  of 
the  God*  of  Civil  Procedure. 

D«ar  Slrt 

Z  have  your  letter  reading  as  follows t 

"It  has  been  the  policy  of  this  department  in  pay- 
ing coupons  of  the  City  and  bounty  of  aan  Franoiaco,  If 
they  are  found  to  be  four  years  old,  a  resolution  is  adopt- 
ed by  the  Honorable  Board  of  Supervisors  waiving  the  statute 
of  limitations  of  the  citate  of  California  as  to  the  payment 
of  such  coupons,  and  pemittinG  the  Treasurer  to  pay  the 
same. 

"At  the  session  of  the  California  Legislature 
Just  adjoxumed,  Assembly  bill  No.  2124  was  passed  and 
signed  by  the  Governor. 

"I  would  ask  you  to  gire  your  attention  to  this 
bill  and  let  me  know  if  the  payment  of  coupons  of  the  City 
and  Covin ty  of  San  Francisco  can  now  be  carried  on  for  ten 
years. 


"We  now  have  on  hand  a  ntimber  of  coupons  received 
from  tiie  various  banks  that  are  over  four  years  old,  and  I 
do  not  like  to  keep  tliem  too  long  before  they  are  paid. 


Section  337.5  of  the  Code  of  Civil  Procedure  was  amended  at  the 
1947  session  of  the  State  Legislature  and  It  now  reads  as  follows} 

"Subdivision  2  of  this  section  supersedes  all  ex- 
isting statutory  provisions  Inconsistent  herewith,  but  if 
a  longer  oeriod  than  that  Jierein  prescribed  Is  provided 
elsewhere  by  the  statutes  for  commencing  an  action  upon 
such  bonds  or  coupons  and  the  first  10  years  of  said 
period  has  expired  on  the  effective  date  of  this  act, 
but  where  the  whole  of  said  period  has  not  run,  then  such 
action  may  be  commenced  either  within  one  year  after  the 
effective  date  of  this  act  or  within  the  period  provided 
in  the  existing  statute  of  limitations  applicable  to 
such  bonds  and  coupons,  whichever  is  shorter. 


Undar  th«  above  proTi»lon«  of  th»  amendment  tha  tlia*  for 
th«  oixiBaanevment  of  an  aotlon  to  reooTar  on  bonds  or  coupons  laauad 
by  tha  city  and  County  of  oan  I'ranclaco  la  tan  yaara  froa  tha  data 
of  tha  apaolflad  maturity  of  tha  bond  or  coupon. 

I  taka  it  that  on  tha  bonds  or  coupons  wnlch  you  ara  holding 
ths  amounts  TAyabla  ara  all  dua  and  thazHi  ia  no  naoassity  to  glva  con* 
sidaratlon  to  any  axtanalon  of  timm   by  raason  of  any  amounts  baoomlng 
dua  in  tha  futura* 

You  ar«  tharafora  advised  that  In  my  opinion  tha  four  year 
statutory  provision  contained  in  Section  337  of  tha  Coda  of  Civil 
Px*ooadura  does  not  apnly  and  the  statute  does  not  begin  to  run  against 
tha  bonds  or  coupons  until  tan  years  after  the  data  of  their  maturity. 


Respectfully  submitted. 


CITT  ATIORNEY 
Treasurer 


JJO»T 


October  17,    1947 
SUBJ:.CTt      SALE    OP  SURPLUS  AND  DIBnOCSaiD 
DRIED  FRUITS,    HOHEY  AND  WUTS 

IK  Tiii;  far'vI:rs»  varkkt. 

Gentlemen t 

This  offlco   Is   In  reoeipt  oT  your  requeat  for  an  opinion,    as 
follows  I 

raWJBST 

"Attached  hereto  please  find  copy  of  Bill  No. 
49M  (series   jf  1939)  wtilch.    If  onactod,   will   permit  the 
•ale  of  driad  fraito,   hWMsy  and  nuts   In  the  Farmers* 
Markot. 

totrsuant   to  tiiu   diractioti  of   tlxe   Uoard   of 
Suj;>erTlsors,   you  are  hereby  requo^tea  to  furnish  the 
Bourd  v/ltr.   your  written   jpluiou  as   to  whetiwr   tiie   pro- 
posed expansion  of  activities   Is   legally  proper." 

OPITilON 


This    opinion  Is   confined  to   the  subject  suggested  In  your 
letter,    to   .sit,   ;thether   tht   farnt^rs'   2>larket   nwy  expand  Its   activities 
by  provldln^:  for  the  sale   of   stjirplus    or   distressed  dried  fruits,    honey 
and  nuts. 

The   board   of  Cupervlsore   orii^inaj-ly  provided  for   the  sale   of 
surplus   or  distressed  fresh  fruits  and  vegetables,   and  the  proposed 
ordinance  provides  for  tae   sale   of  surplus   or  distressed  fresh  f rulta, 
yene tables,   dried  fruit a,   honoy  and   nuts. 

The   ease   of  bAiVK   v.    iiL.L,    6ii  Cal.    App.   321,    which  was   decided  on 
May  29,    1923,   used  the  following   lan^'uage   on  page   330i 

'*Tiie  decision  in  tnis   case   turns  upon  tue   answer 
to  the   question  which  now  presents    itself   to  usi      Is    the 
establishment,    maintenance,    equipment,    ownership,    and 
operation     of   the    'berktiloy  Municipal   Market*   a  municipal 
affair? 

in  defining  a   •municipal  affair'    it   iias  been  said 
that    'the   true   tost   is   that  w  :lch  rtquireo   tixat  the   work 
should  be  esaenfclally  public   and  f  jr  the   tjeneral   good   of 
all   tlie    Inhaoitants    of   the  city.      It   must   not   be  undertaken 
merely  for  t^aln  or  for  private    objects.      Oain  or  loss   may 
incidentally  foxlow,    but   the  purpose  must  be  prinarily  to 
satisfy  the   need,    or  contribute   to  the   convenienoe,    of   the 


#8 


^  Si!^v  S^'^S  f"^'^*','^^  ▼•^^o-*   (Sun  Printing  •to.  A.«n. 
I^'o?*"  1°*"^'  ^  ^PP-  '^^*  250,  236,  40  N.  Y.  Supp.  607.  611. 
612);  Id.,  152  N.  Y.  257.  37  L.  H.  A.  788,  46  S.  I:.  499.) 

Time  was  when  the  sale  of  light  end  water  to  the 
public  wae  attacked  In  the  state  of  New  York  beoouae  It  was 
thcTight  not  to  be  within  the  purview  of  the  municipal 

Sf!*'?*.^  ^*  f^Jy*   ""^  ^^•^  *"  ^•^   something  new  and  It 
■et  with  opposition.   It  was  contended  that  the  bualneas 
that  tlie  city  proposed  engaging  in  was  of  a  privute,  com- 
mercial nature,  axiU  that  therefore  the  municipality  was 
debarred  from  entering  upon  it.  The  case  is  to  bo  found 
in  49  mm,  550,  2  N.  Y.  Supp.  447),  and  is  entitled 
HequenbouTG  v.  City  of  Dunkirk  et  al,   m  declaring  the 
business  a  pubUc  use,  the  couj't  saidi   '..hat  is  or  what  is 
not  a  municipal  purpose  is  in  many  cases  doubtful  and  un- 
certain, and  it  is  the  duty  of  the  court  in  such  oases  to 
glre  weight  to  legialatlre  determination,  and  not  to  aniiia 
its  acts,  unless  it  clearly  appears  that  the  act  was  not 
authorised.* 

In  Laughlln  v.  City  of  Portland  (1914),  111  Ue.  486 
Unn,  Cas.  1916C,  734,  51  L.  H.  A.  (H.  S.)  1143,  90  Atl. 
318),  the  court  aald:   »nie  courts  have  never  attempted 
to  lay  down  with  miaute  detail  an  Inexorable  rule  dis- 
tinguishing public  from  private  purposes,  because  It  would 
be  imposaible  to  do  so.   Tjoaes  cluinge.   The  wants  and 
necessities  of  tha  people  chaixge.   The  opportunity  to 
satisfy  those  wants  and  necessities  by  individual  effort 
■ay  vary.   V/liat  was  clearly  a  public  use  a  century  ago, 
»*y,  because  of  chianged  conditions,  have  ceased  to  be  suoh 
today  ...   .Vhat  could  not  be  deemed  a  public  use  a 
century  ago,  may,  because  of  changed  economic  and  in- 
dustrial conditions,  be  such  today.   Laws  which  were  entire- 
ly adequate  to  secure  public  welfare  then  laay  be  inadequate 
to  accomplish  tiie  satae  resiilts  now  .  ,  .••• 

And  on  page  338  the  covirt  made  the  following  observe tloni 

"Mr.  Justice  uliver  ..endell  Holmes,  Jr.,  in 
Opinion  of  Justices,  156  Kass,  607  (16  L.  R.  A.  809,  30 
N.  i;.  1146)  said:   •  I  am  of  the  opinion  that,  when  money 
is  taken  to  enable  a  public  body  to  offer  to  the  public, 
without  discrimination,  an  article  of  general  necessity 
the  purixjse  is  no  less  public  itfien  that  article  Is  wood 
or  coal  tiian  when  it  is  wat^r  or  gas  or  electricity  or 
education,  to  say  nothlr^j  of  cases  like  the  supaort  of 
paupers  or  the  taking  of  land  for  railiroads  or  public 
markets.   I  see  no  gjx>und  for  denying  the  power  of  the 
legislature  to  enact  the  laws  mentioned  in  the  questions 
proposed.  The  need  or  expediensy  of  suoh  Isgislation  is 
not  for  us  to  consider.'** 


S««  also I 

IN  RE  AHDBIISOV,    130   Cal.    App.   395. 

You  are  therefore  advised  that  there   is  no  le^al   objeotlon 
to  the  Board  of  Supervlsoro   providing;   for   the   sale   of  surpl\jis   and 
distressed  dried  fruits,    honey  and  nuts   In  the  Farmers'   liarkat* 

Respectfully  submitted, 

ciTi  ATuniJiar 

Board  of  Supervisors 


^yo 


Ootob«r  21,  1^47 

SUBJECT:    LlcenainR  of  Prlvato  Hoapitals 

D«ar  Sirs: 

I   hav«  ;your  request  for  an  opinion  ae  follows  i 

REC^UEST 

"In  view  of  your  opinion  dated  March  7th,  1947  to 
the  Department  of  Public  Health  relative  to  hospitals, 
is  trie  license  ordinance  governing  Private  loapitals 
under  Section  12G,  Article  2,  Part  III  of  the  iJuniolpal 
Code  still  in  effect ?•• 

OlMIJIQW 

X  advise  you  that  the  portion  of  the  2&inioipal  Code  re- 
ferrln^j  to  the  license  ordinance  oOvernint:  private  hospitals  in 
Section  126,  Article  2,  Part  III,  is  no  lon^jer  in  effect* 

With  the  passage  of  Sections  1400-18,  inclusive,  of  the 
lealth  and  Safety  Code,  the  flatter  of  the  control  and  licensing  of 
:jrivate  hospitals  comes  under  the  Jurisdiction  of  the  State,  and  any 
provisions  in  charters  or  local  laws  covering  tills  subject  were 
impliedly  revoked  by  the  passage  of  the  state  law  oreatiag  these  new 
•eotione* 

Seet 

Pipoly  V.  Benson,  kiO  Jal,  2d  366, 

Uorwlth  V.  City  of  Fresno,  74 
Gal.  App  2d  444. 

Respectfully  submitted. 


To:     TAX  COLLECTOR  OITT  AtfCMBf* 

via  Chief  Administrator. 

BJWJr. 


fo-yj 


Ootob«r  28,    1947 

SUBJECTi   AUTHORITY  OF  HEALTH  SERVICE  SYSTSV  TO  GRANT  KXE^PTIOH. 
(>«ntlem«nt 

This  offlo*  Is  in  rsoslpt  of  a  rsqusst  for  an  opinion  as 
follows: 

"The  Health  Sarvice  Board  la  submitting  a  raquast  for 
your  opinion  on  its  power  under  the  Charter  to  administer 
the  Health  SerTioe  Systen  in  accordanoe  with  certain  demands 
made  by  the  Tan  Fraacisco  County  <  edioal  Society  (representing 
its  professional  staff),  as  follows t 

"To  permit  the  employee-member  of  the  Health  Service  Systen 
to  elect: 

"'l.  To  Buke  provision  for  his  medical  care  with  his  own 
doctor. 

"'S.  To  Join  a  voluntary  health  insurance  system  with 
indemnity  cash  payments  to  help  defray  his  medical  and 
hospital  bills. 

"'S.  To  enroll  as  a  member  of  a  voluntary  medical  and 
hospital  service  plan  which  will  provide  him  with  health 
care  in  time  of  illness.* 

"At  a  meeting  of  a  committee  of  the  Health  Service  Board 
with  a  committee  of  the  County  Ivedioal  Society  Board  of  Directors* 
on  Friday  evening,  October  24th,  the  first  point  quoted  above 
was  clarified  by  the  Society  as  meaning  that  this  board  would 
exesqpt  from  the  Health  Service  System  any  employee  of  the  City 
or  School  Department  who  asked  for  exemption  on  assurance  that 
he  wished  to  make  his  own  arrangements  for  medical  care  with  his 
own  physician. 

"The  Board  of  Directors  of  the  San  Ffancisco  Tounty  Vedical 
Society  claim  that  911  resignations  of  Health  Service  oro- 
fassional  staff  members  are  in  their  hands,  which  will  be  pre- 
sented en  masse  on  November  10th  unless  satisfactory  negotia- 
tions toward  the  aceonplishment  of  the  above  provisions  are 
under  way. 

•We  therefore  ask  for  your  opinion  as  to  whether  or  not  this 
Board  has  the  power  to  grant  exemptions  aa  stated  in  the  sixth 
paragraph  hereof  without  nullifying  the  spirit  and  terms  of 
Section  172,1  of  the  Charter. 


"InasKuoh  as   the   continuation  of   tha   prasant   ayataa  la 
at   ataka   and   the  time   la  very   short   for  oonaldaratlon  of 
and  aotlon  upon  thaaa   damanda,    wa   are  asking   that.    If   It 
la   at   all   (joaslbla  ,    your  opinion  be   In  our  handa   for   tha 
meeting  of  tha   Health  Sarrloe   Board   tomorrow  night,    Oetober 
28th, " 

OPINION 


Tha  pertinent  portion  of  Seetlon  17S.1  of  the  Charter  of 
tha  City  and  County  of  San  Franclaeo  reada  aa  followat 

"Tha  board  shall  have  tha  power  to  9%mmpt   any  para  on 
whose  annual  compenaatlon  exoeeda  forty-flTe  hiuidr^d 
dollars  (i^4,500}  and  any  person  who  haa  otherwlae 
provided  for  adequate  medical  care.** 

The  caae  of  Butterworth  v.  Boyd,  12  Cal,  (2d)  140,  makes 
the  following  observation  on  page  148 » 

"There  can  be  no  question,  under  theae  authorltlea,  of 
tha*  power  of  the  city  to  establlah  a  ayatem  of  medical 
aerrloe  for  Ita  employees  or  their  dependents.   Proper 
medical  attention,  freely  available  to  all  such  employees 
and  such  dependents,  should  have  a  direct  and  beneficial 
effect  on  their  health,  and  therefore  their  efficiency. 
If  a  pension  or  retirement  aystam,  or  provision  for  sick 
leave  paymenta  at  the  expense  of  the  municipality  la  within 

the  municipal  power,  the  present  plan,  entirely  aelf- 
aupportlng,  and  having  a  tendency  to  decreaae  sickness  and 
lessen  the  expense  of  slok  leave  must  equally  be  so. 

"*lth  the  municipal  power  to  act  In  thla  field  established, 
there  remains  only  to  consider  briefly  the  specific  details 
in  which  tha  plan  Is  aald  to  be  Invalid. 

"First  it  la  contended  that  the  charter  aeta  up  no  standax^ 
for  the  expz^aslon  •adequate  medical  care*.  In  Ita  provision 
for  exemotlon  of  those  who  are  already  provided  with  such 
caz^.   The  contention  Is  made  that  the  lack  of  criteria  for 
determining  thla  quaatlon  leavea  the  matter  within  the  un- 
controlled discretion  of  the  board,  which  may  deatroy  tha 
whole  plan  by  broadenlnp  the  grounda  of  exemption,  or  may 
diacrimlnate  among  the  employeea.   It  may  be  obaerved  at  tha 
outaat  that  at  moat  thla  argument  challangea  the  validity 
of  this  particular  exemption  orovlslon  alone,  and  Is  In  no 
aenaa  an  attack  on  the  aystam  Itaelf.   The  ayatem  la  ap- 
plicable to  the  great  majority  of  the  city 'a  employees,  and 
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the  ooiwnaratively  fow  nx^mptlonn  could  be  savergd  without 
daitroyln;?  the  ^^a^erel  plan.  (See  Bacon  Sep  ice  Com,  t. 
Hues,  199  Cal.  21  ^24B  ?ac.  ??56/;  22  ^ai.  l,  R«v.  228.) 
T^it  In  truth  thfl  tnrro  la  clear  enough.   Aa  defined  In  aub- 
di  vial  on  5  of  the  ohart.»r  (aee  aupra)  it  ref  era  to  the 
treatment  \>j   licensed  doctora,  etc.,  and  In  view  of  the 
great  complexity  and  ranld  chanj^ea  In  medical  acienoe  It 
la  neither  dealrable  nor  poaaibie  to  aet  forth  in  a  atatute 
any  detailed  outline  of  ^articular  s'ervioea.   Thla  la  ona 
of  the  Inn'amerable  aituatlone  In  which  only  the  broadeat 
type  of  atandard  may  be  atated,  and  the  detaila  muat  be 
left  to  the  expert  adminiatrative  board  or  officer  choaea 
to  carry  out  the  leglalatlve  direction.   Terma  equally 
general  have  been  frequently  upheld  af*inat  objectlona  of 
uncertainty^  and  atandarda  equally  broad  have  been  auatalned 
against  the  objection  of  undue  deleiatlon  of  le  ulalatlve 
power*   (See  Peoole  v.  Globe  Grain  k   Mlllng  Co.,  211  Cal. 
ISl  /294  Pac.  ?/;   Tamey  v,  McClure,  190  Cal,  69S  /21S  Pao, 
9QS/;  People  v.  Ilonterey  Flah  Proi^ucta  Co.,  196  Cal.  548 
/254  Pao.  398,  ?8  A.L.R.  \186/|   Domlnguex  Ijind  Corp.  ▼• 
Daufrherty,  196  Cal.  468  /238  Pac,  705/;  19  Cal.  L.  Rev, 
448}  15  Cal.  T..  Rev.  408,)" 

and  on  pag«  151  the  court  said: 

"And  the  exemption  of  thoae  who  already  have  adequate 
medical  care  avoids  the  arbitrary  impoaition  of  the 
facilities  of  the  wyatem  unon  thoae  who  already  have 
orovided  for  equal  facllltlea  from  another  source," 

It  will  be  noted  that  the  Charter  aa  well  aa  a  atatement 
of  the  court  authorlzea  the  Health  Service  Board  to  prant  aa 
exemption  only  when  it  feels  that  the  emnloyee  haa  adequate  medical 
care.   Aa  ntated  by  the  court  in  Ita  decision  the  plan  tenda  to 
decreaae  aickneea  ano  leasea  the  expense  of  sick  leave. 

The  queries  will  be  answered  In  the  order  of  their  presen- 
tation. 

1)   To  make  provision  for  hla  medical  care  with  hla  own 
doctor. 

It  is  not  believed  th«t  fin  PTnnloyee  who  make  a  r>rovl«lon  for 
his  medical  care  with  tola  own  doctor  would  properly  coaie  within 
the  mandate  that  he  muat  have  provided  for  adeciuate  rw»dig«1  care. 
It  muat  be  preaumed  that  most  employees  hnd  their  own  doctor  pre- 
vious to  the  enactment  of  the  Health  Service  System.   It  Is  evi- 
dent therefor  thut  the  Health  Service  Syatem  Intended  to  make  pro- 
vlaiona  for  medical  care  other  and  different  than  the  employee 
already  had.   Provlalon  was  therefore  made  for  coctora,  hoapitalitatlon, 
x-raya,  physiotherapy,  laboratory  work,  etc.   Exemptions  were  In- 
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t«nd«d  for  those  employees  who   have      aede  proTlslon  for 
treatment  as  deaorlbed  above. 

8)   To  Join  a  voluntary  health  Inaxiranee  syntem  with 
Indemnity  eaah  payments  to  help  defray  his  m.  dloal 
and  hospital  bllla. 

It  la  somewhat  difficult  to  answer  this  quez^  Inasmuch  as 
one  cannot  exactly  visualise  what  la  meant  "to  help  defray  his 
siedlcal  and  hospital  bills."  The  Charter  explicitly  providea 
that  the  employee  rauat  have  provided  for  adequate  medical  care. 
Should  the  Indemnity  caah  oayments  take  care  of  his  exnenses  thua 
providing  him  with  adequate  medical  care,  the  Health  Service  Board 
Is  empowered  to  grnnt  an  exemotlon.   Should  the  Indemnity  cash 
paymenta  be  not  suTl'lolent  to  allow  the  employee  adequate  medical 
eare«  the  Health  Service  Board  would  not  be  empowered  to  rrant  tta» 
exemption. 

S)  To  enroll  as  a  member  of  a  voluntary  medical  and 
hospital  service  olan  which  will  provide  him  with 
health  care  In  time  of  Illness. 

Should  the  voluntary  medical  and  hospital  service  plan  men» 
tloned  In  this  query  be  sufficient  In  the  opinion  of  the  Health 
Service  Board  to  {/Ive  the  emnloyee  adequate  medical  care,  the 
Health  Servloe  Board  Is  empowered  to  exempt  the  employee* 

The  Health  Service  Board  has  the  discretion  to  determine 
what  oonstltutea  "adequate  medical  care".   In  defining  this  term, 
however.  It  would  be  an  abuse  of  discretion  to  determine  that  cer- 
tain aervlces  would  constitute  "adequate  medical  care"  when,  aa  a 
matter  of  fact,  the  Indicated  services  would  not  constitute  SMdloal 
care  which  was  adequate. 

Reapectfully  submitted. 


CITY  ATTORMKI 


Tot  Health  Service  Systea 
RJB 


^0  vv^ 


Ootob«r  27,   1947 

SUiiJECTi      CLAIMS,    J-  T     T'  '  T,    VACATI  'T.NSIOB  OF,    BT 

COURT  I  IvAU   Ji-  Ki^  VENUS. 

Dear  Sirt 

I  hftvtt  your  request  for  en  opinion  aa  rollowax 

"Tb«  Juvenile  Court  makes  orders  requiring  parents  to  reim* 
burse  the   uity  and  County  ol*  San  KranolBCo  for  moneys  ex- 
pended froa  tha  kainten»nee   of   Minors'    lund   lor    the   support 
of   children  who  are   wards   of   tho   Oourt,      It   sooetimes   develops 
that  suoa  pay  orders  atjalnat  parents  ax^  not  net  due  to  cir- 
cufflstances  wnich  need  not  be   mentioned  .'iei*e,   and  whan  the 
Court    is   satisiied   ttiot   thoro    is   j- >od  cause   therefor,   an  order 
is  made  either  suspending   or  vacatin^j  accxnied  past    indebtedness. 
In  this   particular   typo   of  situation  the    indebtedness   still 
reoMiins  within  the   purview  of  the   collection  Division  of  tha 
Juvenile   Court    Probation  office   —    It     .aa   not  been  forwarded 
to  tt»   Bureau  of  r>ollnquent  Kevenue  for   collection. 

•Tho  following  Is  a  typical  example   of   this   orocedurei      Cta 
June   1,    1947,    John  Doe,    Jr.,    la   made  a  ward  of  the   Juvenile 
Court  and  cojaiiltted  to   t.ie   Chief   irobation   -.ffloer  for  foster 
home   uleoeciont  at  v:40.00  per  mouth  (to  be   witiidrawn  froa  tha 
Maintenance   of    ilnor  i-xcid).     Tae   parents  are   ordered  to  reia- 
burse   the    County  in  the   fewount   of  * 40.00  per  uonth.     Soon 
thereafter,    nowever,   financial   circuinstancee   in  the   no«»   taka 
a  turn  for   the  worse,    precludin.:  fulfillment  of  the   pay  order 
and,   by  Septeoiber  1st.   the  debt  has  accrued  to  the  sum  of 
sliJO.OO.      Tiia   court,    loamini-   of   the    family's   financial  dis- 
tress  and  beiievint;   that  there    is    little   hope  that   the 
indebtedness   can  be   met   in  the   futur«,    insices  an   order  vacating 
or  suspending  the  parents'   pay  order  retroactive   to  June   1st. 

"This   office  will  appreciate  an  opinion  as    to  the   legality  of 
tula    procedure.-  q  ,   j  ^   i  p  j; 

The   question  presexited   in  your  letter   is  as   to   the   legality  of 
your  existing:   procedure   in  keeping  accounts   for  past  due   .^.aebtedness 
waich  has  been  vacated   or  suspended  by  order  of   the    Juvenile   Court 
within  tho  purview  of   the   collection  Division  of  the   '^"^«"^1*  ?^^,^* 
or  whethor  such  accounts   moat  be   re/erred    to  t:.e  bureau   of     -^IJ^S"*"* 
Revenue  collection  to  be   handled   in  accordance  with  the   proylsionj 
Sf    oUStnince    .o.    9.0231   proviciru:   for    tue   J^'^^'^J^^^"   ^^^Jtli^rt*^^ 
revenue   and  Section  26  of   tne   C  axter  relatln,;  to  tne   settlo.^nt   or 
dismissal    of    Liti.>tion. 

There  can  be  no  question  of  the  power  of  the  Juvenile  ^o'^rt   to 
iraeate    or  susoend   its   order  as   that   power   is   specifically  r.ranted   it 
j;  ?iJtion^5  of   the   .velfare  and   Institutions   Code  whlen  Provides 
t^J  the  ?ourt   ^y  st  any   time  .at  aside,   change  or  modify  any  order 
for  payment. 

Section  26  of  tha  CiJirter  provideax 

-  1  - 
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"Except  as   otherwise   provided  In  thla   c  .*rter  he   (City 
Atto.-ney)    shall  not   settle   op  diaaiiss  any  litigation 
for   or  at;ai  iSt   the   city  and  County  unless   upon  his 
written  recoiamondatlon  he   is   ordered  so   to  do  b/    ordinance." 

The  order  of  the   Juvenile  Covirt  dlrectlne  payment  for  the  support 
of   the  waz»d    Is   a   JudiTment   of   tliat   court  upon  wtilch  execution  can  be 
issued.      As   section  26   of   tt^a  Criarter  provides   only   for   matters    in 
litl^-atlon  and  does   not   raake  any  provision  whatsoever  with  respect   to 
judt:ments,    it   Irias  no  application  to  this   situation. 

Section  2  of   Ordinance   Ko.   tt.0251  provides    that   the   head  of  each 
departn»nt  shall  report  all  accounts  receivable  uncollected  for  a 
period   of   90  days    to   the    Dureau  of  Delinquent   ivcvenwie  Collection. 
Section  3  of  the    ordinance   provides    ti^at   the   Bureau  shall  ener^jetically 
prosecute   the   collection  of  all  claims   for  monoy  due.     Section  4 
provides   for    the   abandonuent    or  compromise   of  such  claim  by  tlie   bureau 
with  the  approval   of  the  Controller. 

It   la  obvious   that  ti^iese  sections   of  the   ordinance  contemplate 
a  referral   of  existing  elaima  where  there   is  a  le^^al  debt   owin^  and 
A  legal  obligation  to  pay  such  debt.      If   the   Juvenile  Court    in  ttie 
exercise  of  the  power  ^rar.ted  It  by  the  Welfare  and   Institutions  Code 
vacates  an  order  effective  as   of   the  date   of   its   issuatice.    It  annuls 
the   legal    obllt^ation   to   pay  and   hence   thore    is   no  occasion  for  referral 
of  the   matter  to  the   bureau  of   l^llnquent  Revenue  Collection.     There 
is  no  claim  and  nothing  upon  which  the  Bureau  can  act.     The  same 
applies   In  the   case   of  a  susponsion  which  has  the  effect   of  remoTlng 
the   lef:al    obligation  to  pay  during  the   period  of   the   suspension. 

You  are  therefore  advised  that   it   la  my  opinion  that  your  existing 
procedvire    Is   le^al  and  that   such  natters   need  not  be   referred   to  the 
Bureau  of  Delinquent   i^eveniie   Collection. 

Respectfully  submitted. 


CITY  ATTORNEY 
Toi   Chief  Probation  officer 
TJB 


October  30,  1947 


SUBJECT!   FI- 

GI  . 


FIi-._ 


Dear  3 Irs: 

I  have  your  request  for  an  o;>lnion  as  follows : 

R  £  4  U  K  S  T 

"The  Conmiiaslon  at  Iti  nieetlr^  of  Octooer  - . ,   1947 
ordered   that  you  je  asked  to  advise  with  respect  to 
the  following  Question  affecting  ell^lbles  holding 
ellt,icility   on  Dcth  lists    of  HiiO  Llcutermnt  lire 
Department  and  E206  Lieutonant  Salvage  Corps. 

"Subdlvlalona    'v:'    and  •?'    of  Section  146  of  the 
Charter  provide  a  method  of  coaii-utin^  credits  for 
seniority  of  service  in  proznotive  examinations  from 
E2  riroBL&n  tc  :-;20  Lieutenant  lire  Depart:.-8ra,  and  froBt 
H20  Lieutenant  Fire  Department  to  H50  Captain  Fire  Vm^ 
paruaent* 

"In  the  event  a  man  employed  as  H2  Fireauin  Fire  D«- 
partiTient  and  who  is  an  elij-ible  H20  Lieutciant  Fire 
DopurtJient  and  HiiOC  Lieutenant  ::ulva^e  Corps,   accepta 
appointr.ent  frorj.  the  latter  liat,  «111  he  be  ,:lven 
full  credit  for  ills   service  in  the  ::alvat5e  Cor^s   i^i  the 
event  he  later  qualifies  for  promotion  in  the  Fire  Le- 
part/aent? 

"Under  if  our  opinloa  of  ;>opteiioer  ii2,  1'j47,  after 
acceptiuti  appointment  as  H20e  Lieutenant,  ^alva^e 
Corps,    tae  eui^lojce  L-ay  either  relinquish  and  return 
to  his  position  of  ti2  P'ireinan  Fire  Depart-^ent  or  accept 
a^voiat-eiit  ivoix,  t-.e   eiisii^l©  ll»t  ^-f  ^^^  U-ewi^ouaul 

o   Lepart:.'^nt,  -    in  either   of  wiilch  events^he  would  be 
J  cxifiod  for   the  proiiOtioa  ^eatiooed  above." 

0  f  X  «  I   0  W 

In  order   what  a  la^oiier  of   tiie  Fire  i>eparUaent  Jiay  oee 
a  member  or  officer  of  t^ie  :;alvat-e  Corps,  he  must  be  examined  and 
certified    jy   tne  Civil  bervice  CcMamission   (See  Section  3c>.l   of 
the   Jndrt<9r.      lr\  order   to  a^ain  becoioe  a  member  of   tiie  Fire  ^ 
Depart:nent,   he  muat  vacate  hie  appointment  with  tae  balvage^orpe. 
(See  City  Attorney's    Opinion,   oeptember  2S,   1947.)        If  he   is  a 
lieutenant  in   the  Salvage  Corps,  and  desires   to  take  an  appointment 
from  a  list   of  eliiiloles  as   lieutena.-it  in    the   Fire   Depart  ler.t,   he 
cannot  claim  continuity   in    the  office   of  lieutenant.  Inasmuch  aa 


he  muat  vacate  his  position  aa  Li«ut«nant-Salva^«  Corps  bsfors 
he  may  accept  an  appointneiit  as  Lieutenant-Fire  L>epart.ne:it,  Ixe 
starts  anew  as  of  the  date  of  his  appointment  to  Lieutenant- 
Fire  Department ♦   The  previa lona  of  section  3a, 1  of  the 
Charter  prevent  any  accuminulatlon  of  service  in  rank,  between 
the  balva^e  Corps  and  the  Fire  Department* 

The  method  through  which  a  former  mesiber  of  the  Fire 
Dei>artnent,  who  has  accepted  appointment  as  Lieutenant-Salvage 
Corps,  secures  his  appoint:nent  as  Lieutenant-Fire  Department, 
is  throui^sh  his  vacating  the  office  of  Lieutenant-Salvage  Corps 
and  mo.nontarlly  ret-rnin^;  to  iioaeman-Fire  Lepart  lent,  from 
which  rank  he  is  promoted  to  Lieutenant-Fire  :       nt.  He  is 
not  transferred  directly  froxa  Lieutenant-Salva     .  -3  to 
Lieutenant-Fire  I'^epartment* 

The  eligible  who  is  appointed  in  the  manner  prescribed 
In  yoxir  request  should  be  ^iven  credit  as  provided  in  Section 
146,  subuivisions  (f )  and  {^)   of  the  Charter,  as  a  member  of 
the  Fire  Departr^ent  for  the  period  that  he  r.olda  the  position 
Lieutenant-ualva^e  Corps,  but  no  additional  credit  in  future 
promotional  oxa^dnatlons  in  t he  lire  Depart lent  while  serving 
as  Lieutenant- Salvage  Corps* 

I  therefore  advise  you  that  members  of  the  Fire  Depart- 
ment who  accept  appoint^.ents  as  Lieutenant-&&lva(;e  Corps  are 
not  entitled  to  receive  additional  credits  in  future  promotional 
exanii nations,  as  provided  in  Section  146,  subdivisions  (f)  and 
(,;)  of  the  Giiarter,  for  tixelr  service  as  lieutenants,  when  they 
are  seeking  further  promotion  in  the  Fire  Departiuent* 

Very  txnily  yours. 


JOKN  J.  0*TOOIJI 
Olty  Attorney 


T0»   CIVIL  SERVICE  C0MMI3SIOM. 


(BJWJr.rdb) 


7-»2.*f 


Ootob«p  50,  1947 

SUBJECT:  CANVASSING  OF  RETURNS  AT  ELKCTIOHSj  DUTY  OF  BOARD  OP 
SUPERVISORS;  AND  RKOI STRAR  OF  VOTERS, 

D«ar  Sin 

I  am  in  r«o«ipt  of  your  r«qu«st  for  an  opinion  as  followai 

"In  viaw  of  tha  apparantly  conflicting  proviaiona  of 
the  charter  and  tha  Electiona  Coda  of  tha  Stata  of  Califomia, 
you  are  haraby  respactfully  raqueatad  to  furniah  tha  under- 
signad  with  yo\u>  opinion  aa  to  tha  proper  procadura  to  ba 
followed  in  accomplishing  tha  canvass  of  votes  cast  at  elec- 
tiona held  in  tha  City  and  County  of  San  Franoiaoo, 

"Section  9  of  tha  Charter  reads  in  part  as  follows} 

"(It  shall  be  the  duty  of  tha  board  of  superviaora  to 
canvass  tha  vote  east  at  each  election  in  tha  City  and 
County  and  certify  the  official  count  of  such  balloting. * 

"Section  17B  of  tha  Cliartar  reads  in  part  as  follows t 

"»The  conduct,  management  and  control  of  the  regiatration 
of  voters,  and  of  the  hoWing  of  elections,  and  of  all 
matters  pertaining  to  electiona  in  the  city  and  county  ahall 
be  vested  exclusively  in  the  registrar  of  voters,' 

"Section  174  of  tha  Charter  reads  in  part  aa  follows} 

"•All  provisions  of  tha  general  lawa  of  tbia  Stata,  including 
panal  laws,  respecting  the  registration  of  voters,  initiative, 
rafarendum  and  recall  petitions,  elections,  c  nvass  of  returns 
and  all  mat tare  pertaining  to  any  and  all  of  these  shall  be 
applicable  to  the  city  and  county,  except  aa  otherwiae  pro- 
vided by  this  charter  or  by  ordinance  adopted  by  the  board  of 
aupervisors  as  authorized  by  this  charter  relative  to  any 
righta,  powara  or  dutiaa  of  the  city  and  county  or  ita  off ieara, • 

"Diviaion  9,  Chapter  7,  Article  1,  Section  7921,  of  tha 
Electiona  Coda  of  tha  '^tate  of  California,  pertaining  to 
othar  than  primary  electiona  reada  aa  follows} 

"•7921.   MEETING  OF  COUNTY  ELECTION  BOARD, 

"•(Time  and  olace.)   The  election  board  of  each  county  shall 
■aat,  at  ita  uaual  place  of  meetinf/,  on  the  first   onday  after 
•aeh  election, 

"•(Dutiea.)   If,  at  tha  time  of  the  meeting,  the  returna  from 
each  pracinet  in  tha  county  in  which  polls  were  opened  have 


be«n  r«eelT«d,  It  shall  th«n  and  th«r«  do  on*  of  tho 

following. 

(a)  Canvaaa  tha  raturna. 

(b)  By  raaolution  duly  adootad  and  antarad  on  ita  minutas« 
ordar  tha  oanvaaa  raada  Iramadiately  by  tha  county  clark. 
(CanTaaa  by  ra^latrar  of  votara.)   In  any  county  baring  a 
pagiatrar  of  votara,  axcapt  a  city  end  county,  tha  oanvaaa 
of  tha  raturna  ahall  ba  mada  by  the  registrar  of  votara  and 
It  ahall  ba  unnacaaiary  for  the  election  board  to  meet  aa 
hereinabove  provided,   Tha  ragiatrar  of  votara  ahall  parfora 
thei  dutlea  of  tha  election  board  or  board  of  auparvisora  aa 
provided  in  thla  article.' 

"Dlvlalon  9,  Chapter  7,  Article  1,  Section  7961,  of  the 
Elaotiona  Code  partainlnn  to  primary  election* ,  reada  aa  follow* i 

"•7961.   KEETIMO  TO  CANVASS:  TIME  AND  PT.ACBt  COUNTIKS  WITH 
REGISTRAR  OF  VOTERS.   The  board  of  supervisors  of  each  county, 
or  In  th*  caaa  of  a  city  or  municipal  primary  election,  th* 
officera  charged  by  law  with  the  duty  of  canvaaaing  tha  vot* 
therein,  shall  meet  to  canvas*  the  returns  at  tha  usual  pk  e* 
of  meetlntj,  or  at  any  other  place  permitted  by  law,  at  1  o'clock 
in  the  afternoon  of  the  firat  Thiirsday  after  each  primary  elec- 
tion, or  as  soon  thereafter  as  all  the  returna  are  In. 

"'In  any  county  having  a  registrar  of  votara,  except  a  city 
and  county,  the  canvass  of  tha  returna  ahall  ba  made  by  the 
registrar  of  voters  and  it  ahall  be  unneceaaary  for  the  election 
board  or  board  of  auoervlsora  to  meet  a*  hereinabove  provided. 
The  registrar  of  voters  shall  perform  the  duties  of  the  election 
board  or  board  of  auperviaora  aa  provided  in  thia  article.* 

"In  connection  with  each  election  held  in  San  TPanoiaeo*  th* 
practice  lias  been  for  the  Board  of  Supervisors,  by  resolution 
(***  sample  copies  attached  hereto),  to  authorise  the  Reglatrar 
of  Votera  to  canvass  tha  vot**  cast  thereat. 

"Will  you  kindly  indicate  whether  or  not  th*  p*st  practlio 
is  in  harmony  with  the  aeveral  provisions  quoted  above,  and 
if  it  la  not,  delineate  the  iirooer  mode  of  orocedure  to  b* 
followod  in  the  future,  in  order  that  th*  Doax*d  of  Suparviaora 
may  properly  diacharg*  th*  duti**  d*legated  to  it. 

"since  the  Board  of  Supervisors  ahould  adopt  any  resolution 
required  of  it  in  connection  with  the  November  4th  election 
not  later  than  No  ember  5rd,  and  coBrnd-ttaa  consideration 
ahould  be  Kiv«n  to  said  raaolution  during  the  weak  preceding 
that  date,  it  will  be  apDreoiated  if  you  will  furniah  your 
opinion  within  th*  tim*  limit  apeoified." 


OPINION 

Your  request  Is  directed  to  the  eleotion  %o   be  held  on 
November  4,  1947,  which  coneleta  of  a  general  aninlclpal  election^ 
a  special  anmlcloal  election  and  a  special  assembly  district 
eleotion  and  ray  opinion  Is  therefoz>e  restricted  to  the  procedure 
to  be  followed  In  connection  with  the  election  to  be  held  on  Notch- 
ber  4th.   Certain  pertinent  sections  are  quoted  In  your  request  and 
for  this  reason  will  not  be  quoted  la  this  opinion. 

Section  9  of  the  Charter  prorldea  that  It  shall  be  the  duty 
of  the  Board  of  Supervisors  to  canvass  the  vote  cast  at  each  elec- 
tion in  the  City  and  County  of  ^an  I-ranclsco  and  to  certify  the 
official  count  of  such  balloting.   Section  7921  of  the  Flections 
Code  pr' vldes  that  the  election  board  of  each  county,  which  neana 
the  board  of  supeirvisors,  shall  meet«  at  its  usual  pi  ce  of  aeeting 
on  the  firat  ^ onday  after  the  election  and  if  at  the  time  of  the 
■eating,  the  returns  frosi  each  nreclnct  in  the  county  In  which  polls 
ware  open  have  been  received,  it  shall  than  and  there  do  one  of  the 
following t   (a)   canvass  the  returns;  or  (b)  by  resolution  duly 
adopted  and  entered  on  its  minutes  order  the  canvass  made  iamedlately 
by  the  county  clerk.  Section  17  of  the  Elections  Code  provides: 

"•County  clerk'  means  •registrar  of  voters'  in 
those  counties  in  which  the  latter  office  has 
been  established*** 

In  view  of  the  above  sections*  I  m  of  the  opinion  that  the 
Board  of  Fuoervisors  may  delegate  the  clerical  work  of  canvassing 
the  retiums  to  the  registrar  of  voters  and  require  the  re  Istrar 
of  voters  to  report  to  the  ^'  aiul  of  Supervisors  on  the  results  of 
the  canvassing  of  returns,  so  that  the  board  may  certify  the  official 
count  of  the  balloting  and  officially  conclude  the  canvass.   It  will 
be  noted  that  the  resolition  should  be  adooted  after  the  election  ra- 
thar  than  prior  to  the  election  aa  has  been  the  custom  heretofore. 

You  are  therefore  advised  accordingly. 

Respectfully  subaitted. 


CITY  ATTORIEY 


Tot  Clark*  Board  of  Supervisors 
LSM 


November  b^   1947 

Subject:      STRiJKT   KXCAVATIt'i',    ■^.T-M;..      "    ■  •  it   AND 

UiiJ.i^v   PUHLIG    •i.o....o   uv.,.   o..o.±uii   553. 
Dear  ulr: 

You  liave  requested  lay  opinion  as  lollowat 

"I  would  be  pleased  to  have  an  opinion  as  to  the 
proper  interpretation  or  Section  obo  or  the  Public 
Works  Code  with  rere.enoe  to  tixe  questions  raised  in 
the  attached  coramxinlcations,  which  are  listed  for 
reference,  as  follows: 

Opinion  of  Law  Department,  Pacific 
Gas  &  Electric  Co.,  on  the  subject 
'San  Pranclaco  Street  iixoavation 
Pees,'  dated  Auijiust  27,  1947. 

Letter  from  Division  Lianager,  Pacific 
Gas  &  LJlootric  Co,  to  City  iiinijineer, 
dated  September  20,  1947. 

Letter  from  City  iint^ineer  to  JJivlsion 
Manager,  Pacific  Gas  &  hleotric  Co., 
dated  October  6,  1947. 

"The  qiestion  involved  is  beomin^;  particularly  im- 
portant because  the  company  is  undertaking^  a  ratlier  ex- 
tensive proy?am  of  installing,  leak  clamps  on  taeir  j^as 
mains   tiirou^jhout  a  lari^e  part  or  the  City.  This  makes 
it  necessary  to  open  tlie  street  and  put  down  an  excava- 
tion to  a  considerable  depth  at  each  joint  in  U:e  pipe* 
These  Joints  may  be  as  close  as  12  feet,  in  which  case 
there  would  be  approximately  16  excavations  in  a  lencth 
of  200  feet.   It  should  bo  undoi*stood  tiiat  those  openings 
are  all  made  in  order  to  repair  a  continuous  len^ith  of 
pipe  and  tiiat  a  continuous  open  trench  mii^t  oe  excavated 
to  obtain  the  some  result  except  for  incroaa«d  cost. 

"It  Is  ovir  belief  that  a  strict  interpretation  of 
Section  355  of  the  Public  .<orks  Code  would  require  ua  to 
collect  an  inspection  fee  of  ^1.50  for  each  of  t^e  sepa- 
rate oponin^^a,  or  a  toual  foe  of  v24«00  for  tixo  opcniUoS 
in  a  len{;tli  of  200  feet,  'I'he  Power  Coiapan:, ,  however, 
contends  that  the  fee  for  the  16  oponin^jS  siiould  oe  the 
some  as  it  v/ould  be  if  the  openin^  we^e  a  continuous  on* 
for  the  full  200  feet,  in  which  case  we  a^ree  tl^t  only 
a  single  fee  v/ould  be  ciiartied. 

"The  statement  of  the  company's  law  departiuont 
contains  two  para^uphs  which  tlxis  office  is  not  in 
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complete  acrooment  with,  namely,  the  loat  para^jraph 
on  pa<^e  2  and  the  first  paragraph  on  pai^e  3,  Con- 
trary to  the  statoiaents  rriade  tlierein,  our  oxperloiice 
shows  tliat  a  aeries  of  separate  oponin^a  requix-oa 
more  inspection  service  and  results  in  a  much  leas 
perfect  street  sui'faco  than  is  the  case  when  a  con- 
tinuous trench  is  opened.  The  inspection  of  the 
separate  openinL,s  may  reqilro  several  trips  to  tlie 
Job  since  not all  of  them  are  necessarily  filled  at 
the  same  time.   Our  e:xporlence  with  work  performed 
by  both  the  Power  Coii5>any  and  the  Water  Department 
shows  that  it  is  very  difficult  to  restore  tlie  street 
surface  to  satisfactory  condition  aftox-  a  number  of 
intermit tont  openings  liave  been  made,  and  In  several 
cases  It  has  been  necessary  to  require  removal  and 
ruplacement  of  such  ropavlnc  Jous  subsequent  to  the 
ori<^inal  v.ork*   In  one  case  iu  was  necessary  to  re- 
quire I'omoval  and  replacement  twice.  This,  of  course, 
results  in  additional  interruption  of  trai'fio  and 
additional  inspection  on  our  part. 

"It  is  our  opinion  that  on  an  average  the 
cost  of  inspecting  intormittont  openings  at  a  ^.^ven 
location  may  be  several  times  tlxe  cost  of  inopectin^, 
an  individual  location.  '.Ve  a^ree  with  the  Power  Company 
officials  that  a  fee  of  ;i^24.00  for  IG  openinj^s  in  a 
ijin^le  lenijth  of  200  feet  would  be  in  excess  of  our 
actual  cost. 

"I  would  very  xauoh  appreciate  yoiirq)lnion  on 
this  matter  since  a  number  of  applications  for  street 
openin^  permits  submitted  b,,  the  ?owe.-  Goiupany  are  now 
pending." 

QPXMION 

The  section  of  the  Public  Works  Code  in  question  reads  aa 
follows  t 

SEC.  353,  Definition  of  "Excavation"  -  Permit  - 
Pees.  For  the  purpose  of  Uiis  Article  an  excavation 
shall  be  defined  as  an  oponin,,  in  the  street  two 
Iwindred  (200)  feet  or  less  in  loni^th,  and  each  two 
hundred  (200)  fuet  or  fraction  tiioreof  in  exoeaa  of 
the  first  two  hvuidred  (200)  feet  shall  be  considered 
as  a  separate  excavation,  for  which  a  separate  permit 
siiall  be  required  and  a  separate  charge  made,   LJcoava- 
tions  for  service  cojinectlons  made  at  the  saiae  tijoe 
as  and  connectinL,  witii  excavations  for  mains  sliall 
be  charced  for  aa  an  extension  of  the  main  excava- 
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tlon  wltii  vvliich  tiioy  coiinoct,  and  tne  oalcula* 
tlon  or  charges  based  upon  the  at^,  recate  len^jth 
of  m:-d.n  and  conneotini^  aervlcea,   Sorvloe  excava- 
tions not  connectinj^  with  laain  excavations,  how- 
evoi*,  shall  be  chari^od  ior  as  sepeu'ate  openiu^.s. 

The  lanijuaije  of  tho  section  clearly  Indicates  tliat  an  excava- 
tion is  an  oponin^^  vtiicli  iriay  be  as  snail  as  a  few  inches  or  as  lon^ 
as  20U  foot.  For  such  an  excavation  a  permit  is  required  and  an 
inspection  fee  collected.   It  is  luy  opinion  that  each  separate 
oponinLi  in  tho  street  (excopt  aa  limited  in  tiio  f ore(.:,oint,  code 
section)  is  aix  excavation  for  which  a  fee  must  be  paid. 

The  position  taken  by  the  Pacific  Gas  k   Uleotrio  Cooqpany  is 
baaed  on  the  prociiae  that  the  supervisors  intended  to  jjrant  author- 
ity to  make  aa  many  openings  as  needed  witliin  each  200  foot  area 
and  still  pay  a  single  inspection  fee,   I  believe  the  conti-ory 
was  intended,  namely:  that  tho  distance  named  is  dosii^iod  as  a 
limitation  so  that  even  tlxou^jh  but  a  sintsle  continuous  oponixii^ 
is  luade,  for  each  200  feet  an  inapection  fee  must  be  paid.  The 
necessity  of  such  a  limitation  is  appai'ent,  otherwise  one  oxcava- 
tin^j  the  street  for  sovoral  miles  would  only  be  required  to  pay 
a  fee  of  ^1.50. 

The  opinion  of  the  le-jal  department  of  the  Pacific  Gas  & 
Electric  Company  indicates  aeve.  al  (grounds  supporting  their 
position. 

(a)  "Common  •tttw*",  that  these  single 
excavations  ai*e  1«88  of  a  burden  to  inapect, 
and  ropairinij  the  street  is  sij.ipler. 

(b)  Interpretation  by  administrative  practice. 

(c)  collection  of  separate  foes  would  be  an  un- 
constitutional exercise  of  the  police  power. 

Your  letter  states  that  in  fact  multiple  excavations  in  a 
limited  aroa  pose  more  of  an  inspection  problem  than  a  coutinuoue 
trench.   In  addition,  it  is  more  difficult  to  restore  tlie  street 
to  its  former  surface.  The  "corumon  sense"  solution  thereiore  doei 
not  appear  well-founded. 

There  would  be  merit  in  the  second  j^ound  if  tliere  had  been  a 
practical  administrative  interpretation  over  a  lon^,  period  o£  tlia». 
You  iiave  advised  me  orally  that  tliis  problem  has  developed  within 
the  last  year  or  two.   In  addition,  apparently  any  Interpi-otation 
made  was  by  a  clork  in  the  Central  Permit  office  and  not  by  anyone 
in  an  executive  capacity  as  a  matter  of  policy.  This  would  hardly 
be  considered  persuasive  administrative  intorpretatxon. 


The  third  y?ound  that  the  Interpretation  of  the  ordinance 
to  require  a  Tee  Tor  each  separate  oponln^  would  render  the 
ordinance  unconstitutional  is  extremely  doubtful  in  view  oi"  the 
oiroiunatancos . 

It  is  my  opinion,  therefore,  that  each  separate  opening 
in  the  street  requires  a  pei*iiiit  and  a  fee  must  be  paid  theroon. 

Respectfully  submitted. 


City  Attorney 


Tot  Director  of  Public  Work* 


GAH 


SUBJtCTi      bURIAL  OP  UWCLAZmO)  DBAD,  ■*w*J,*r  6»   1947 

D«ar  Sin 

You  i»v«  pr«vlou»ly  raquoatod  an  opinion  from  aa  «a  to  wij«thar   it 
would  ba  lasal  for  tha  City  and  County  of  San  Praiiclaoo  to  antar   into 
a  contractual  arrangamant  with  tha  San  Pranoiaco  Collaca  of    lortuary 
Scianca  for  tha  handling  of  tha  ujiclaitnad  daad,   t^ia   only   intaraat  of 
tha  Collaija   in  antarin*:   into  auch  an  arranjomant  bolt*^   tha  itaa  of  tlia 
cadararoua  matarlaX  for  aduoatlonal  puurpoaaa   in  taacr.ina  tha  atudanta 
for  tba  fuiMral  diraotors*   profaaalon* 

On  Aut^:uat  Ul,   1947,    I  adTlaad  you  that  auoh  a  contract  would,   in 
vcj  opinion,  ba  ultra  virlaa  and  void  for   tha  raaaona  axplaioad  in  tlM 
opinion.     You  tlian  raquaatod  tliat    I  draw  up  lagialation  wliich  would,    if 
approvad  by  th«  Board  of  Supervisora,    maka  tho  propoaad  oontiract  lagal 
and   I  advlaad  you  that  tha  laattar  of  a«Bl,;nin<j  tha  unclainied  daad  for 
aducational  purpoaaa   ;javln^  baan  ra.;ulatad  by  tixa  i^tata,    tha  County  waa 
without  power  to  le^^islata  on  that  phaaa  of  tha  aubjaat. 

You  aubaaquantly  submittad  your  ooaplata  fila  on  tha  aiatiar, 
aontaininc;  corras ponds nca  batwaan  tha  San  Pranciaoo  Collaga  of  Mortuary 
Soianoo  andwrioua  Stata  officiala  and  aakad  ma   to  raconaidar  ory  opinion 
in  tha  light  of   tha  oomplata  facta  act  forth  in  tha  correapondonca. 

I  hava  notad  from  \,h»  o  or  ra  a  porida  no  a  that  all  oonoarnod  faal  tnat 
tha   propoaod  arrangasant   la  a  daalrabla  ona  and  baa  nany  adTanta(sa«, 
both  aeonmaioally  and  from  tha  atandpoint   of  tha  adTaneanant  of  niadieal 
aelonoa«      I  hava,   tharafora,   oarafully  raconaidarad  tha  antiro  oattor 
and  ;Uiva  again  reviawod  all  tho  eaaa  law  and  taxt   -natarial  thiat    I  could 
locata  on  Uia  aubjact  but   I  can  arrlTa  at  no  diffarant  concluaion  than 
that  axpraaaod  in  my  original  opinion. 

Aa    I  pointed  out   in  that  opinion,   tha  City  and  County  haa  baan 
dalagatad  tha  duty  of  bu2*ylng   tha  unolaimad  daad  by  ttia   ^agialatura  and 
tho  Board  of  Suporviaoz*a   iiara  authorised  ttia  local  Departmont   of   <\iblia 
Health  to  contract  for  the  service,      ravine  the  duty  of  burial,   the 
City  and  County  has   the  ri^jht  of  ouatody   of  tha  body  but  doea  not  have 
such  s  ri^ht  of   property   in  it  as  would  authoriso  any  disposition  of   it 
other  than  that  of   intament. 

Section  IIOZ  of  the  Health  and  safety  Code  provides  as  follows i 

"whan  a  person  is   ci^r^^ad  by  law  with  the  duty  of   intar;«ent 
he  is  entitled  to   tha  euatody  of  the  remalna  for  tm  purpoee 
of   Intar.'oantj   except  that   in  any  caae  where  a  coroner  ia 
required  fcy"law  to  Inveatifiate  tne  cauae   of  deat  .,    the  coroner 
is  entitled  to  the  custody  of   the  rewaina   of  the  paraon  whoae 
death  ia   the  aubjeet  of   inveatigation  until  the  eonolaaion  of 
the  aatopay  or  owdieal   inveatigation  by  tha  coroner.* 


Tb«  following  oaa«a,   wtill.   Ui«7  do  not   involTV  tiM  saiM  Uatj^il 
•  Ituatlon  aa   /iaraln  ooaaiderad,   do  aat  forth  Um  ^anaral  rula  with 
raapact  to  the  rl^jhta   In  a  daad  body  poasaaaad  bj  thoaa  vtio  Uat*  th« 
duty  of  buryln^;  It, 


tiuntla 


^^  y»    Zt^jqh  a»n.  Ace,  and  LiabllitT  Co.. 

(XJ  iJal.   App.  ^iSli  ' 


Pl^^  Abaenca  of  a  atatutory  provlalon,    thara   la   no  property 
right   In  a  dead  body;  and  Saotlon  294   of  tha   i'anaX  Coda,  (nov 
7102  of  tba  liaalth  and  Safety  Coda)   providing;  tliat  a   peraon 
ohargad  by  law  with  the  duty  of  burylnc  tha  body  of  a  deoeaaad 
peraon  la  entitled  to  the  ouatody  thereof  for  the  piurpoae  of 
burial,  doea  not  confer  any  property  rl^;ht.'' 

x'ettli^rew  v.   ?ettli/.rew.   207  Pa.  31Si 

•The  law  reco^jnlaea  property   In  a  oorpae  but  property  eubjeet 
to  a  truat  and  limited  In  Ita  ri^rhta   to  such  exerclae  aa  would 
be  In  conformity  with  the  cuty  out  of  wulch  tne  rli;ht8  ariae." 

Lltteral  v.    Lltteral.   11  S.W.  878i 

"in  the  aenae   In  which  propert ,    la  ordinarily  uaed,   one  whose 
duty  it  becoiaea   to  bury  a  deoaaaed  person  has  no  rlr'hta  of 
ownership  In  tlie  oorpae;  but  in  tlte  broader  taeaninn  of  the 
tena  he  lAa  a  quasi  property  rl^^ht  tx.erein  which  entltlea  ulm 
to  poeaeasion  and  control  of  tiim  body  for  the  simTle   ourpoee 
of  burial." 

Supervening;   the   rl^^ht  of  ouatody  of  the  unclclned  dead  for  tne 
purpoae  of   Inter-^nt   Is   the   paramount  rl^ht   of  the  State  iursuant  to 
ita  polloe  power  to  assign  those  bodies  it  deems  fit  for  the  purposs 
to  educational   Institutions   to  bo  used  for   ti^  p\u*poae   of  Instructieo 
and  study  in  the  promotion  of  ssodioal,   chiropractic  and  ewbalains 
edueation  and  science  wlt^iin  the  Stats. 

As   I  previously  pointed  out,   the  Legislature,   purauant  to  this 
power,    has  set  forth  a  complete  ays  ten  of  rei;alatlon  of  the  dlapoaltlon 
of   the  unclainied  dead  for  theae  purpoaea   in  bectiona  7200  to  7206  of 
the  Health  and  Safety  Code  and  li&a  veated  the  power  of  such  disposition 
in  the  Gtate  Departtaent  of   i^blic   i:ealth.     Tiieae  sections   of  the  ;.ealta 
and  safety   Code  are  baaed  on  Ci^pter  624,   Statutes   of  1927,   and  the 
titls  of  the   orit'^inal  enactotent   is  sl^inif leant,      ^t   is  as  follows i 

"An  act  to  prevent   ttis  unauthorised  uae  and  dlapoaltlon  of 
and  traffic   In  human  bodlea   to  prescribe  ti,m  keeping  otf 
proper   records  to  promote  atedical  education  and  public 
health  by  retjulating  the  disposition  and  utilisation  of 
the  unolained  dead   to  provide  penalties  for  the  violation 
of   this  act  and  to  repeal  aectiona  3094  and  S006  of  the 
political  Code  and  all  other  acta  or  portions  of  acta   In 
conflict  with  this  act." 

Tbs   disposition  of  the   unclaimed  dead  for  educational  purpoaea 
hSTing  been  re^julated  by  the   r^;  is  la  tare  and  the  power  vested  in  ths 
Stats  Department  of   Public   !:ealth,   the  count  lea  are  precluded  frssi 


axarolslng  th«  •tknm  power  and  (At«  a  ta»r%  ri^ht  of  ooatodj  of  tha 
bodias  for  trio  purpoeo  of   IntarnMint.     Ti>»  City  and  County  of  San 
franeiaco  Ib,   ttiaraf osre,   without  powar  to  anter  into  a  oontraat 
tbat  would  autliorisa  t.m  uaa  of  tha  bodiaa  for  adueatlonal  purpo«as« 
Vbtttiar  or  not    it  would  ba  oontpatant   or  logal  for  th9  ^tata  l^a^jart- 
aant  of  Public   iiaalth  to  assign  all  ttia  unelalaad  daad  wltuln  tba 
Jxirlsd lotion  of  thia  City  and  County  to  tba  Emn  nwnelaco  collac* 
of  iJortuary  ^cianoa,    to  ba  rAridlad  aa  aat  forth  In  tbalr  Juna  5, 
1947»   lettar,   would  ba  a  nattar  batwaan  tr^a  Collaga  and  Uim  Stata 
Dapartmant  and  within  tha  purviav  of  tha  Attornay  Oanaral   to  daolda. 
It  la  my  opinion   that  tha  City  and  County  of  Ian  Pranoiaeo  can  not 
do  ao  by  contract. 

You  ara  advlaad  accordingly. 

Raapaetfxaiy  aubnlttad. 


Crrt  ATT.)WJET 
7oi  Chlaf  AdainiatratlTa   Jtticmr 


TJB 


November  10,  1947 

Subjoct:      REPOKTiiRSt    TiSANSCUIPTS;    PAYlUifT   POH   BY  CONTaOLLbiU. 

Dear  S-.r: 

I  have  your  request  for  an  opinion  as  follows i 

"V/111  you  please  inform  me  as  to  how  many  copies 
and  of  the  circumstances  under  vvhlch  reporters  trans- 
cripts may  be  ordered  paid  from  the  City  and  County 
Treasury  under  tli©  State  Law  by 

1,  the  Superior  Court 

2.  the  Municipal  Court 

"The  1947  chances  in  law  make  this  inquiry  necess- 
ary, particularly  Chap tor  1178  which  repeals  bection 
1192a  or  the  Penal  Code," 

OPIIIIQN 

The  basis  for  any  payment  for  the  purclmse  of  a  reporter's 
transcript  ordered  by  the  court  out  or  City  and  County  fui^ds  is  found 
in  Sections  2.JC;  to  274  inclusive  of  the  Code  of  Civil  Procedure,  and 
Section  1210  of  the  Penal  Code, 

A  readins  of  Sections  269  to  274  of  the  Code  of  Civll^Pro- 
oedurc  indicates  tliat  tixey  apply  to  Superior  Courts  alone,  .^^^-J^y 
vlr^e  o?  ttio  following:  l^cua^e  found  In  Section  274(c)  o.  tuo  Code 
of  Civil  Procedure  they  are  :aade  applicable  to  Municipal  Courts. 

"Those  sections  of  the  Coda  of  Civil  Procedure 
of  this  State  numbered  270  to  274,  inclusive,  are 
hereby  made  applicable  to  the  qualifications,  duties, 
official  oath,  certification  of  transcripts  and  fees 
of  official  reporters  of  municipal  courts. 

The  rule,  therefore,  concerning,  payments  by  you  in  regard 
to  the  pu^chaS^  of  transcripts  is  the  3.xn:e  ror  the  ^^P-^^  ^--^,-^ 
.he  .^cipal  court  ^^Jth  t.e  .   t  on^tha^^t..^^^^  d^^ 

lSr.BcripUon  o^i^Xx^rons"  or  ?he  Judce.  etc.  apply  oxUy  to  Superior 

'°""*   The  controller  ^-  -  -U^ity  in^^^^^ 

money  out  of   the   troasui-y  oi    ^^^^Viff^^"^ in  civil  cases    (as   uistinoXilaixed 
any  foes   to  -P^^'^^uidL   tS^'pr^^islSL^SinllS^^          -oept  a. 
^rovi^^rSlecrion^2^ra)   oTtre^Sode  of   Civil  Procedure. 


I  advise  you,  therorore,  that  In  all  cx-lmlnal  caaoa  where 
the  transcripts  are  ordered  by  Uie  court  pursuant  to  section  274 
of  the  Code  or  Civil  Procedure  or  Section  l;:10  oi'  the  Penal  Code, 
you  aro  le^ially  obligated  to  pay  as  follows  i 

!•  For  the  original  transcript  to  be  filed 

vd.th  tho  court. 

2,  A   copy  of  the  transcript  for  the  prosecuting 
attorney, 

3.  A  copy  for  the  defendant  or,  where  there  is 
more  than  one  defendcuxt,  a  copy  for  each 
defendant. 

With  the  enactment  of  Cloapter  1178  of  the  1947  Statutes, 
Section  1192(a)  of  the  Penal  Code  v/as  repealed  and  tiierefore  in 
the  future  will  have  no  application  to  tlie  subject  matter  - 
payment  b;;  the  controller  for  transcriptions  of  court  cases. 

I  have  a  copy  of  your  Form  P4271  and,  on  the  basis  of 
this  opinion,  I  would  advise  the  followinc  chant,e3:   In  the  lower 
left-hand  corner  in  the  box  coiiaaencinjj  "To  the  Controllur"  the 
form  should  have  the  reference  to  Penal  Code,  Section  1192(a), 
removed.   Also  on  tlie  lower  half  of  the  form,  entitled  "per  diem", 
this  detail  will  no  lon^^^er  be  necessary  inasmuch  as  the  reporters 
of  both  the  Saperior  and  tlunlclpal  Coui'ts  are  now  on  a  salary 
basis  and  are  only  entitled  to  tholr  fees  for  tronscriptiona, 

Heapectfully  submitted. 


City  Attorney 


To:  The  Controller 


BOV 
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SUBJlCTi  n  REEEVKLOPintNT  ACT|  VtMthcr 

prpJ«ot  arM  for  conatruotion  of 
houalry^  undar. 

Y-u  hava  requastad  ay  opinion  aa  followai 


•Tha  a^eolU.  staff  group  that  la  prapaplng  a 
Untatlva  aita  plan  for  ttia  flrat  projaot  araa 
that  would  t>a  radaralop^d  undar  tha  Ccnoamity 
Radavalopmant  Aot  luia  workad  out  ona  pl«n  which 
oontacaplataa   tiia  araotlon  of  thra^-atory 
attltlpla  dwalUnga  In  tha  prasant  Jaffarson 
Squara,  a  elty  parlj,   and  tiia  oontlnuatloa  of  tha 
Margarat  Haywood  Playground,  In  tha  blocka 
immadUtaly  aouth  of  Jafforaon  Squara,  In  ita 
praaant  forn.     To  eonpanaata  for  loaa  of  tha  park 
araa,  tlia  plan  showa  a  park  davaloptaant  linkl-x.  tha 
pla^yround  with  tha  praaant  Raphaal  walll  School 
and  vit  1  na«  aioall  parka  in  other  pftrts  of  tha 
projaot  araa.     In  othar  worda,   tha  plan  contain* 
plataa   creation  of  eran  nora  park  apaoa  in  tha 
projaot  araa  than  ia  now  rapraaantad  by  Jaffaraon 
Square. 

"?ia  ahould  a^praciata  having  /our  lagal  opinion 
outlining  tlM  stapa  that  would  ba  naoasaary  for  a 
radevelopoant  aganey  to  taka  to  inoluda  tha  praaant 
Jaffaraon  Squara  rar.f   in  land  aaaaiift>lad  for  a  projaot 
araa,  ao  that  a  privata  davalopar  who  purobaaad  or 
laaaad  tha  land  adght  uaa  tl^  park  for  building 
aitas.     In  particular,  wa  should  lika  to  know  whathar 
thaz^  ia  any  la^^-al  doaxaant  stating  whathar  or  not 
Jafforaon  Squara  auat  ba  ua«d  only  for  pa*4c  purpoaaa.* 

0?I2JlQ>t 

Tha  land  wliioh  ia  now  Jaffaraon  Squara  Park  and  Marfavat 
Hayward  Playgz*ound  was   ori^nally  publio  land  owuad  by  tha 
i^^ioblo  of  ;.  an  francisoo,   of  wiiioh  tha  Cit.   and  County  of 
wjan  Francisco  is   tha  lagal  auooasaor.     Pursjant  to  tha  Van  JIasa 
Ordinanoa  and  Ordinanoaa  622  and  045,  certain  araaa   of  this 
public  land  wast  of  Larkin  i^traat  wara  aalactad  aa  parka  and 
dadioatad  to  th^t  use.     Jaffarson  Squara  Park  was   oiia  of  thaaa 
araas  so  dadioatad. 
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Therefore,   In  reply  to  th«  Uat  ••nt«MC  of     our  lettor. 
thoro  is  no  forml  wrltton  ro»trlction  on  the  u.o'of  tulJ 
la  no* 

^hllo  thero  la  no  doc'oaontary  foraal  truat  li^oaad  an 
tna  uaa  of  this  roal  property ,  by  oparation  of  lav  a  truat 
arises  on  land  Oedloatad  to  a  public  una.     Tul»   le  particular- 
ly aealouBly  i:^«rded  with  reference  to  land  ^Iven  over  to  park 
purposee.     k  aarlea  of  earlier  oases  In  this  staU  sste   forth 
strong  language  In  ttUs  regard*       Seat 

:io«dley  v«  i&n  Irancisoo.  50  Cal«  27d| 

:.larK  v.   .-,sn  ITanoisco.   124  U.S.   694% 

."an  j^fancisoo  y.   Itoell.   00  aal.  57 1 

Spires  V.  Los  An.>elea.   150  Cal.  59| 

Hall  V.  Fairchild.   etc.  Co..   66  Cal. 
App.   615; 

Harter  v.  3an  Jose.  141  Cal.   569 | 

Wy  Opinion.   January  18,   1927. 


Sooe  more  recent  oasea  (Slavic:!  v.  ;ia;ullton 
2»9f  Spinka  y*  Los  Ani~eles.  2i^J  al.  5^5 1  fiit£ag 
An^eles^  5£>  Gai.  App.  (2)  470r  neicheldorfer  v.  ^ 
51o}    indicate  triat  t::o  city  nay  oave  the  power  t< 


Soeae  more  recent  oasea   (Slavic:!  v.  :ia;ullton.  801  Csl, 

"■""^   '       ^.itgaann  V.  ^g* 

— ^  — ^  — ,^  —  , .  iooHuxte  ail 

or  part  of  the  park  use  to  sooe  other  inconsistent  public 
purpose  if  the  land  has  been  aoqulred  by  the  uity*s  own  aetiea 
(as  in  the  case  of  Jefferson  Square)  and  not  by  gift  or  grant 
by  a  private  donor. 

Thla  apparent  trend  is  of  no  aaaiatanee  to  you,  for  the 
Charter  I  41  provides t 

1  41.  ^OMalssionere  ahall 

have  t-      lete  atk.  control,  aanageaant, 

nod  direction  of  the  parka,  squares,  avenues, 
grounds  and  recx*eation  centers,  now  or  hereafter 
placed  under  cliarge  uf  the  oOBuaisai  on .  inoludii^ 
exclusive  rl(^at  to  erect  and  to  superintend  the 
erection  of  buildings  and  structures  titoreon,  except 
aa  in  this  eharter  otherwise  provided. 

"The  Coauaias loners  siiall  not  leaae  any  part  of 
the  landa  under  its  control  nor  permit  the  building 
or  aalntetianee  or  use  of  any  structure  on  a  /  park. 
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"•quar*,  «v«nu«  or  ground,  txo^pt  for  r«or«ation 
ptirpo***,  and  eaoh  Uttinji  op  pamit  »Ja11  b« 
aubjaot  to  tha  approval  of  tha  board  of  »upar- 
viaori  by  ordlnanca,  ^   »  »," 

Such  a  mandata  1«,  of  ooursa,  binding  and  would  forbid 
tha  voluntary  tranafor  of  thla  park  araa  to  tha  Hadavalooaant 
Agancy  by  tha  city, 

Without  dl«cu«aln«  tha  daUils  of  tha  Jo  aiity  aadevalap* 
raant  Act  (SUU.  1845  Ch.  1326|  SUts.  1847  ...  1515j  laarlM 
Oanaral  Lavs,  Act  1500),  aftar  aotlon  by  Um   uoard  of  Supar- 
ylsora,  a  Radavalopciant  At^ancy  la  actlvatad*  Thla  la  daflnad 
(I  44)  aa  a  public  body,  corporata  and  politic"  and  la  graatod 
broad  poaara  to  acqulra  and  i  laar  land  for  tha  araotloa  of 
nmm   dwalllrv^a  In  a  "projact  araa.** 

To  fadlltata  thio  acquisition  of  land.  It  If  furthar 
provldad  t 

'Artlola  12 


"ATtlQla  18 
Eailaant  boniain  Prooaadlxt^ 


"I  74.      :  '      *       •'        -  .oY,     Tha  a^jancy  aiMxi   liMva 
tha  r  '  all   .v  any  part  of  tha  raal 

propari..    »^ktixii   u  xtj  projaot  araa  by  tha  %x^T9i9^ 
of  tha  poaar  of  anlnant  doaaln  In  aooordanoa  with 
tha  provisions  of  tha  Coda  of  CLvll  Proaadoy  and 
other  applicable  i»*ovlBlona  of  law. 

"I  75»     Proporty  devotad  to  pujllo  usa»     Property 
already  devotad  to  a  public  uaa  oiay  be  aaqulrad 
by  the  agency  by  tha  axerolse  of  the  power  of 
eminent  doesain,  except  that  no  property  of  a 
Ctata  public  body  may  be  acq-olrad  without  Ita  oofif 
aant*** 

Slnoa  f  17  deflnaa  a  state  public  bodv  as   "      -    ^  any 
olty  and  ooxuity  ■>■  -'  o" ,  It  la  apparent  that  no  condeonatlon 
proceedings  ooild  be  Instituted  without  the  consent  of  tha 
olty. 

If  such  consent  were  ^Iven^  additional  quastiona  would 
ariae  relating  to  the  aatployanit  of  an  action  of  aoilnant 
donaln.     Ueetion  74  above  quoted  Indleatas   that  tha  set  .od 
aet  forth  in  the  Code  of  Civil  Prooedure  shall  be  followed 
In  lue  exercise  of  this  power*     Seotlon  1240  of  that  Code 
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provldst   that  «h«n  eondMOMtion  prouMtfiru^s  ar«  Instituted 
agalnat  lands  already  dadioatad  to  a  public  usa,  tba  propoaad 
naw  uaa  cniat  be  mora  naoasaary  than   tti*  axistlng  ooa»     Sao- 
tlon  75  of  tha  Act  perclts  tha  acquisition  of  lands  already 
glvan  over  to  a  publlo  use  whan  oonsant  to  do  so  Is  obtaliad. 
It  la  not  clear  whether  tlila  la  Intended  to  be  a  Ilaltation 
on  tha  power  of  eminent  donialn  granted  by  tlia  Code  of  Civil 
Procedure,  or  an  extension  of  tliat  power,  so  that  If  consent 
la  given  as  prorided,   then  there  la  no  neoe&aity  to  shoe  that 
the  proposed  use  as  a  project  area  Is  more  necessary  than  the 
exlatlrit^  use.     In  tsy  opinion  the  Intent  of   the  le^ialatora 
eas  to  restrict  tlie  power  of  t^xe  a.^ency  aondaamios  lend  already 
devoted  to  public  uaes,  ao  that,  in  addition  to  ahovlng  a 
sMra  necessary  use  as  required  oy  the  Code  of  Civil  Preoedure, 
the  further  step  ia  demanded  that  prior  ooaaent  of  the  city 
be  Obtained* 

iClated  to  the  foregoing  la  the  qt^estion  whether  land 
devoted  to  park  purpoaea  is  subject  to  er<.inent  dnmain.     I  have 
discovered  no  L/aiifomla  ease  on  t  t.     The  United  i>tates 

oovfernoent  waa  declared   to  have  s.  :•   I-  tai'^X'\",  part  of 

m  park  in  Loa  Ari^eies  in  u.  J^y  Pat  •«•  8) 

ei  P.   ^d  i>70.     The  weight  of  isrerlv.  os 

thbt  porks  ax^  subject  to  condeanatloa  yv  r  other 

public  u»ea*       iSee  11*  Azt.  Jur.  730|  lu  a.    .    .  ;  63  a.L«B» 

493.) 

Based  on   the  aseu^ptien   t:'iat  tlie  Act  Is  constitutional, 
although  it  has  not  yet  been  oosiaidered  by  the  oourta,  I 
reeoeaend  the  following  steps i 

1.  Activation  of  a  Redevelepnent  Ageney  es  provided 
in  Article  7  of  the  Act, 

2.  The  Ager.cy  then  to  ootain  consent  of  the  Park 
Coaoaissionara  and  tha  Board  of  '  uper^sora  to   institute 
ttalnent  domain  prooeedings  for  the  aequiaitlon  of  triia  land. 

3.  Thereupon,  the  A«^ency  to  institute  sueh  preeeedin«e 
end  obtain  a  Jud^aent* 

A  neoeaeary  qualification  of  the  foragoinc  is  the  follow- 
ing, which  ean  only  be  finally  determined  by  judicial  deeisloni 

a)     The  validity  of  tha  Act. 

^)     Whether  oonaent  to  eainent  domain  pro- 
eeedin<iS  would  violate  the  implied 
intent  of  Charter  I  24. 

e)      If  uondeanation  action  ia  instituted 
after  obtaining  the  reqviired  consent. 
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whether  the  proposed  ua«  It 
n«««a«ar7  than  the  •xlating  p^rk 
use. 

4)  If  eminent  dooeln  aey  be  exereiaed 
over  land  dedioat^d  to  park  purpoaee< 


Respectfully  auhaitted. 


CITY  ATCORNKY, 


TOt     CITY  PlAHWno  COWflSaiOlf 
100  Larkln  Street 
San  nrancicco  2 

Attention t   Vr«  1.   J*   KTit,  Jr., 
Director  of  Plannini^* 
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aUBJECTl      COFFWE  VKNDIflO  MACHIHB  • 
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L^mr  bin 

I  havtt  your  r«qu«st  for  an  opinion  as  follows t 

"Rooontly  csvsral  clrc Jtlars  havo  boon  roeoivod  in 
thm  iBoil  of  trils  dopart- ant  and  undoui^todly  a^plioaiiocts 
will  soon  bo  fllod  for  tiia  follo«ln«^  tyyo  of  food-vondlng* 
iTiac^no  Installation  I 

*A  Coffoo  Bar  wbloh  dlaponaos  hot  ooffoe  autooatioally 
for  fivo  conta*     Tna  flva  oonts  la  Inaortad  in  a  slot  and 
a  ohoico  of  black  -  no  su«jar,  blao<  with  su^ar,     craajs  •  :>o 
su^r,   crea  i  and  su,.ar  is   avalla'ola  by  praasln^^  tho  projDor 
button.     Itiia  is  strictly  a  aalf-Tondin^  snohlna* 

"Suoh  an  installation  would  ba  right  in  Una  with  tba 
wording  of  our  Public  Eating  Flaoa  Ordlnanoa^  whioh  aan- 
tiona  that  a  pamlt  naist  ba  maintainad  whara  food  or  c!rlnk 
la  dispanaad  and  eonatxrnad  upon  the  praniaas.     An  annual 
faa  of    .1B«00  is  roquirad* 

"In  view  of  /our  racant  r^Uin«;  on  lauadarattas  in  which 
thay  wara  plaoad  in  tha  eatatjory  of  vanding  oaohina  opara- 
timi,   I  a:^  askin<r  whdther  or  not   thia   typa  of  Tonding 
•qulpoiant  falls  within  tha  raquisltas  of   tha  Publio  Natlog 
Plaaa  Qrdlnanoa." 

Artiola  6,  Saetion  451  of  tha  liaalth  Coda  dafinaa  a 
"publio  aating  plaoa"  to  bat 

"A  publio  aatlnt:  ^laoa,  aa  dafinad  in  Uxia  aaetien^ 
ahall  aaan  and  Includa  avary  raataurant,  lunoh  rooM,   taa 
Totm,   soda  fountain,   buff  at,   ^111  roon,   luncn  counter, 
i^lnl-^-  roora,  dinlnii  room  of  hotal,  coffea  ahop,  olub,  anA 
r  jlaca  wtero   food  ia  a  old  to  ba  conao— d  <n 

-^M^   anc  all    il.o  la.'ia,   ooaaalaaariaa  and  ott>a> 

roocm  ci.^^arlanant  tharato  or  aonaaatad  tharawlth." 

In   tha  inatant  nattar,   it  appaara   fron  tha   faota   tbat 
eoffaa  will  ba  aold  to  ba  takan  away  for  coaaunptlon,  rathar  than 
ba  oonauBiad  on  tha  pra«iaa«« 

:  aotion  454  of  tha  aaisa  oodo  aata  forth  tha  wlnliwi  raquiri 
awnta  which  ahall  ba  aat  up  by  tha  Diractor  of    'ublio  Baalth  in 
ragulating  publio  aating  plaeas.     Said  aaotion  raada  aa  followai 
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"£2KuX«tlona*     Th«  rul^a  and  r«Bil»tions  to  b« 
!••«•«   oy  •*ld  Director,  •ruall,   ari^orv;   otla«r  ounttars, 
provid*  for  tho  following t 

(a)  S^ulUblo  ducU  In  »«ld  klteh«aa  and  allfliina- 
tion  of  obnoxious  arul  diaagraaabla  odors  froa  said 
publlo  eating  plaoas| 

(b)  Suitabla  hoods  for  rang«s| 

(0)  Proper  vantilation  for  Idtobsns  and  dinii^ 
roomsi 

(d)  Basements  and  storaroons  to  ba  dry,  clean 
mui.  sanitary  I 

(e)  Regulation  of  refrigeration  and  atorage  «f 

foodstuffs; 

(f)  Installation  and  aaintenanoe  of  proper  sanl* 
taz7  plusftiinei 

(g)  Handling,  storaga  and  dispensing  of  milkf 

(h)  RaceptaGles  for  soiled  linen,  use  of  clean 
llnans  and  laundering?  thereof; 

(1)  Methods  and  aiaaner  of  distxvashlngf 

(J)  Collection  and  diyoaltion  of  gtflMlg»  end 
proper  receptacles  and  containers  thereforf 

(k)  Adequate  toilet  facilities  and  tbe  location 
of  water  closets,  dreasin«^  rooia,  lockers  and  wash 
basins} 

(1)  Cleanliness  of  the  preoOaee,  utensils  and 
towels  •" 

In  Biy  opinion  a  study  of  these  two  sections  of  the  Health 
Coda  discloses  tliat  a  coin-ln-th»-sLot  coffee  vendiiw  aaclOne 
would  not  oaae  within  their  purview.  The  word  "food"  as  used  in 
i  action  451  has  been  legally  construed  to  seen  anything  which  is 
eaten  or  drunk  for  nourishment  and  therefore  coffee  woald  ba  in- 
cluded, IJowever,  it  would  appear  unreasonable  and  would  require 
a  very  strained  interpretation  of  lection  454  to  apply  the  ainiam 
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WgulatlonB  r«q\tirttd  by  that  B«otion  to  th«  ooff**  ▼•ndlog 
■ftohi.n«a  d«sorib»d  In  your  request* 

Undoubtedly  the  publlo  eoneumptlon  of  coffee  and 
WMftrng  whether  in  a  pu>7lic  eating;  plaoe  or  through  a  coffee 
TBBAing  machine,  appears  to  oe  a  natter  of  publico  hoalth  cod- 
cem*       Therefore,  In  the  absence  of  speolflo  leeislatioa 
perhaps  St^ch  food-vending  zflachines  should  be  the  suojeut  of 
additional  legislation  by  orCinanee  throo^sh  the  3«ard  of 
Supenrisora* 

Respectfully  submitted. 


To  I  CITY  AfTCRHSr* 

tireotor  of  Public  Health 
VU  GHIIF  ADMXUSTIUTOit  T.  A.   MCOIB. 


^o3, 
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November  26,  1947 


SUT^JECT:   USE  OF  FUHRMAN  BEQUEST  FOR  ADORNMENT  OF  THE 

BLEACHIRS  TO  BE  ERECTED  IN  "BIG  REC"  IN  GOLDEN 
GATE  PARK. 


Gentlemen: 

I  have  your  request  for  cm  opinion  as  follows t 

"The  Board  of  Park  Commissioners  has  had  plans  pre- 
pared for  the  erection  of  blenchers  in  "Big  Rec",  Golden 
Gate  Park,  and  funds  are  available  for  this  purpose. 
However,  the  Board  desires  to  beautify  and  further  adorn 
these  bleachers  and  make  them  acceptable  and  in  keeping 
with  the  beauty  of  the  park  and  meadow  in  which  they  are 
to  be  erected.   This  would  be  over  and  beyond  the  usual 
work  necessary  to  construct, 

"The  Board  desires  to  use  part  of  the  Fuhrman  bequest 
for  this  fijrther  adornment  of  the  park.   If  it  is  not 
possible  to  use  the  P\ihrman  money  for  this  purpose,  the 
bleachers  will  have  to  be  constructed  in  the  usual  and 
ordinary  manner  and,  natxirally,  will  be  very  plain, 

"Please  advise  the  Board  of  Park  Commissioners  with 
regard  to  whether  moneys  may  be  taken  from  the  Fxihrman 
fxmds  for  the  beautification  and  adornment  of  the  bleachers, 

OPINION 

From  the  contents  of  your  request  it  is  quite  apparent 
that  your  proposed  plans  for  the  beautifying  and  further  adorn- 
ment of  the  bleachers  to  be  erected  in  "Big  Rec"  are  in  keeping 
with  both  the  letter  and  the  spirit  of  the  Fuhpman  bequest  which 
reads: 

"All  the  rest  and  residue  of  my  estate  of 
every  kind  and  nature  I  hereby  give,  bequeath 
and  devise  to  the  City  and  County  of  San  Francisco, 
a  municipal  corporation,  to  be  used  and  expended 
in  the  following  proportions  and  for  the  following 
ourposes,  to  wit: 

"One  half  of  said  rest  and  residue  to  the  San 
Francisco  Public  Library  for  the  acquisition  of 
additional  books  on  economic  and  political  subjects, 
and  the  remaining  one-half  of  said  rest  and  residue 
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for  the  furbher  adornment  of  our  famed  and 

beloved  Golden  Gate    Park,    as  maj  be   determined 

by  the  Park  Commlsalonere  of  aald  City  and  County, 

as  It  Is  my  Intent  and  Will  that  the  Public  at 

large  shall  be  and  become  my  ultimate  beneficiaries.** 

See  also  my  Opinions  dated  December  19,  1945  and  October 
8,  1946. 

Therefore,  I  advise  you  that  If  the  work  on  the  bleachers 
Is  carried  out  as  you  have  outlined  in  your  request,  it  will 
constitute  a  proper  public  expenditure  of  the  funds  of  the  Fuhrman 
bequest. 


Respectfully  submitted. 


CITY  ATTORlfEY 


To:   Board  of  Park  Commissioners 
BJW 


to  3,1 


D«ooiab«r  1,   1947 


3UBJiiCTi     Duty  oi'  Recorder   to  lieop  a 
Hewspaper  on  i'llo. 


Dear  Sir! 

Thia  orrioo  la  In  reoolpt  of  requeat  for  opinion  froai  you 
aa  lollowst  * 


n. 


We  call  your  attention  to  para^ai^  taken  from 
Ohaptor  4ii4,  Statutoa  or  1947,  wiiloh  reada  aa  followat 

"<a7206.     The  Recorder  aliall  aubaorlbe  Tor  at 
leaat  one  and  not  iiiore   than  tliree  newapapera  pi^lnted 
•nd  publlahed  in  Uio   ootuity  aa   Uio  Doard  ox'   Super- 
visors  selecta  and  detunoliies* 

"27207.  The  T.eoorder  ah&ll  receive  and  pre- 
aerve  all  copies  oi  the  papera  aubaorlbed  Tor  and 
rrou  tijue  to  time  cause  thou  to  be  properly  arran^jed 
and  bound  in  voluiaes  or  uonvunient  aise  an  i  substan- 
tial naniier.  vtlien  boimd  Uie  volusaea  ahall  bo  kepi  -n 
his  oirice  Tor  the  uae  or  the  courts  when  needed,  oi' 
stran,,ers,  and  the  inhabitants  of  tlxe  count;  ,  '"'^  n' 
nhon  siriall  Ixavu  acoeaa   tliereto  at  all   t lines  jI* 

rice  hours  frdo  or  charge,     /or  nojleot  oi'   u.^ j, 

Uio  iiecorder  aliall  forfeit  Kii'ty    )ollars   ($&0,00)    to 
be  recovered  wltix  costs  in  a  civil  action  before  any 
court*      Qne-hali'  of  tlia  penalty  shall  bo  paid  into 
tliti   county  school  fund,   and  the   otiier  half  to   the 
per»on  \itxo  proseoutos   the  case   to  auooessrul  termina- 
tion* 

"27200*     T>i      ^  I'^scription  price  for   tiie  papers 
and   tlie  cost   oi'  the  aeveral  volutoes   sliall  be 

paid  out  of   til©   ,,_ 1  i\md  of  the  county,   in  the 

aanfie  Manner  as  otiior  charc^s  u'e  audited  and  allowed 
by  the  Hoard  of  ouporviaors.  In  any  county  in  »*ilch 
tlie  Recorder  is  couponaated  by  a  salary,  the  expense 
of  proctirln^  and  filing  Uie  newapapera  shall  be  paid 
aa  statlone.y  und  book  expense  for  the  office  of  the 
Recorder  Is  paid* 

"27209.     Any  person  «ho  wili^illy  abstraota,   dea- 
troya,  nutilatos,   or  dofaces  any  numbex-  or  voIuom*  o£ 
newapapera  puroluiaed  pursuant  to  tliis  article  la 
LJuilty  of  a  uiadexoeanor •     one-Iiali'  of  any  fine   tliat 
inay  be   iinposed  ahall  be  paid  into   the  achool  iund  of 
tlxe   county  in  wiiich  the  offender  iu  convicted  and   the 
other  imli"    to  tiie  person  wlxo  luakea   tiie  coiapiaint* 

"Thia  law  by  virtue  of   this  chapter  places   Uvese 
particular  soct^ona   in   Uie  Oovei-naent  Codo   and  apparently 
repeals   tlxe  orioinal  statute  which  is  found  on     a^«  141, 


Chapter  GO,  Statutes  or  1868.   la  view  of  tiM  . 

vIjIouu  or  tills  law  as  tlid  aootlon  now  roada,  would 
th«  icocorUei'ia  OxJlcu  be  in  couq;)llanoo  with  tho  law 
by  niin^  and  oiiidiiv,  in  acoordanoa  wltii  tuo  proviaiona 
tlxoroojC  the  newspaper  known  aa  "Ths  Reoordar'*  inatoad 
oi'  onu  ox'  the  lour  motropolitan  doily  papera.  Our 
reason  Tor  askin^  tliis  quoationa  la  that  Uie  daily 
newspapers  are  kept  and  bound  lor  the  couvenienoe 
oT  the  public  in  tho  Public  Librax^,  and  inaaiaach 
as  the  original  atatute  auUces  tlxese  records  avail- 
able to  tlie  coui^ts,  it  appears  to  bo  that  "The 
Reoordar",  carx^y^n^  ^he  daL  ly  court  calendars  as 
well  aa  considei>able  lo^^al  advertising,  would  be 
tlie  logical  paper  to  keep  for  tliia  purposo," 


0? Hi  ION 
Sactxons  2720G-9  inclusive  now  incorporated  In  the  Oovexna- 
ment  Code  did  not  rapeul  tiio  ori  .iual  stuL-ute  wMoli  la  round  on 
paGO  I'll*  chapt«-60,  Gtatutoa  oi'  1862.   The  Le^^ialature  merely 
codiriod  thia  statute  into  liie  Govornaiont  Code,   A  review  o£   the 
statute  will  inalcate  that  tliore  ia  no  clianue  in  the  intent  of 
the  statute*  However,  in  tiie  codification,  the  lan^-viaca  was  aoa»«* 
what  sii:q>liriad  and  condensed. 

Section  27206  of  the  OoveriBaent  Code  provides  timt  the 
Recorder  sriall  subscribe  to  at  least  one  and  not  more  tiian  tiiroe 
newspapers  printed  and  publlahod  as  selootod  by  tlie  Board  of  Liuper- 
viaors. 

Hi  view  of  the  fact  tiiat  the  newspaper  iaxown  tkB   "The  Hecorder" 
Is  printed  and  published  in  tlio  City  and  County  of  San  Pranoiaoo, 
there  would  be  no  local  objection  to  the  City  and  County  Recorder 
aubscribln-  and  preaorvini;  copies  of  tiiia  particular  "•*;P*P«;. 
However,  before  the  City  and  County  Recorder  may  do  Jo,  the  Jtatuta 
poquiroa  Uiat  tha  Board  of  3upervl3ora  select  and  detonaine  that 
"The  Recorder"  slmll  be  tlia  newspaper  to  be  preserved. 

Respectfully  autnitted, 

JOHN  J.  CiOULii 
City  Attorney 

To  I   Mr.  Thoa,  A.  Toomey,  Recorder 


RJB 


yo^> 
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SSBJlCTs     Applioatlon  of  nan  Tranelsoo 

Purchase  and   Jta  Tax  to  jrar«ha«a, 
u«e               ur  oonsujaption  of 
l^t \^.  liquor* 


tmmt  Slri 

I  lyiT«  your  r«9pMi«t  fov  an  opinion  aa  foXlowat 


*Atta«hod  la  a  owaMiat  option  to  tho  PurahMO 
and  Uao  Tax  RotIov  Soard  froa  tho  California 
Fiadoratod  inatituta^  a  tavarn  o«n«r»*  as«o«iati0A« 

"Will  yoa  plaaaa  advlao  this  ravlav  board 
aa  to  vhothar  bar  salaa  involvino  uaa  of  iai<rodl- 
enta  other  than  alootkolio  liquora  ara  taxaola 
ondar  tli«  .an  Kran^iaeo  Furobaaa  and  ^rsa  lax** 

In  a  aubaa<)u0nt  ctiBouaaiwi  I  hava  baaa  infonaad  that 
you  daalra  an  opinion  aa  to  «hath«r  tha  gKat^)MM%   and  asa  tax 
appllaa  v>  tiia  purohaaa  a-^.  x4aa  of  alooholio  liquor  ^anaz^llgr, 
and  If  the  anawar  to  t'lla  q-w«atlon  ia  In  tba  nOc^atlva^  vbathar 
t^ia  tax  appliaa  to  oar  salaa  involving  tha  uaa  of  ii,-ra<M*nta 
othar  than  alaahoUa  llquora* 

0  p  I    y  I  0  y 

In  addition  to  a(*u^>tir.^  t:  e  o^e   ptVcns  apaaiflai  in  tha 
lUivanua  %  Taxation  Coda  for  t  ■•     t«ita  .^alas  a-u  UM  fttx,  r>aotioa 
18  of  our  ordinanca  lists  tan  spaolflc  axaaptiooa*     9oaa  uf 
tbaaa  partains  to  alcoholio  Oaroratjaa*     Ihara  oaing  aa  apaolfie 
axasiption  of  ale^holia  darora^aa  froM  tha  applioatlon  of  tha 
tax,   tha  quaation  ariaaa  as  to  ahathar  thia  typa  of  tarniltola 

^9araonal  ipapoparty  anjoTa  any  laaamity  andar    >aatlon  6ft  of  tha 
ardinanoa  vhioh  prorldaa  aa  followai 

*Tbia  ordinanoa  ahall  not  apply  to  any  paraoa 
aa  to  «hon«  or  to  any  purahaaa  or  uaa  ot  proparty 
aa  to  ariieh,  it  is  bayood  tba  ^atmr  of  tha  Board  of 
Suparvisora  to  iapoaa  tha  tax  haraia  providad.* 


Tha  lavy  of  taxas  by  a  aBBlcipality  for  ravanua  _     _ 
ia  a  aamioipal  affair  within  the  oontenplatlon  of  Artiala  XX, 
SaatiOB  6  of  tha  Conatit  iaa,  bj  aaanrtlnc 

thair  ahartara  to  nuika  u  "^  ooneaming 

■onioipal  affaire*       Tlia  yOw«r  of   Wtkla  wifc>   a^  Count.-  to  ralaa 
■■nay  by  taxation  for  camiolpal  purposes  t^^ersfore  does  not 
flnrt   ita  soaroa   In  any  c^nt  by  the  "Iraotly 

by   Lha   ^Oi>le  of  tha  atata  tharou^  -l  profiaion 


Chi«f  Adminlatrfttlv*  Offio«r 


s;ibj«ot  only  to  t^  IlaitAtloos  and  r««trletlOQ«  ■jp—rlMf  in 
t-ir^  ttttlon  And  th«  Chart«r  (^••t  Co— t  AAw^r%lf«']a  '^«,  t« 

£li^  Jwi»y  o>f  hmn  ywmeUoo.  U  Sal.  M  mrVT'M.  U  IS^). 

?rIor  to  1938  th«  polltlo*!  •vtlxiLTitloiM  of  th«  ftt«t« 
had  the  povar  to  llcor.aa  arxl  tax  tha  IntoxioaUns  liq^ar  kiaainaaa 
for  tlia  purpoaa  of  rava^.ua  (L»A»  araaiog  Cc«  *i   f*^*  ^IMUlfti 
6  Cal.  As9.  2d  579).       In  loSS  SaoUonlS  of  irilaia  9  aaa  addad 
to  tha  Constitution  wh  ch  providad  that  nban  it  baaaaa  lawful 
to  aamufaotura  «.  u    sail  Intoxlcatl  ng  liq^ior  t.^-a  bt*ta  of   .allfomia 
abo-jl^?    !«va  "the  axoluslva  r.^ht  and  powar  to  oantrol.  lloanaa 
«*m3  t.a  tte  aaaufaotura,  aala,  pupoha«a«  poaaaaaion  and 

%tik  tlon  and  dispoaltion  of  intoxioatln^  liquor  within  tha 

v>t«te."      In  1934  tha  axlating  Saotlon  i2  waa  atfoptad  roridaa 

that  "Tha   'tata  of  California**....  ahall  hava  tha  o  ..   «  rltS^t 

and  ;o««r  to  lii>ansa  anc  ra/.ulAta  tha  aaitufiaatura,  aala^  jAa>ahaaa« 
(^aaa^alon  and  tranapoartation  of  intoxicating  ll^ior  within  tha 
•t^ta***       Tha  folloving  proirialon  «aa  addad,  ahieh  «aa  not  aoo* 
taioad  in  tc^a  1^24^  araantaant ; 

*Tba  stata  &oard  of  K^ualiaation  at^ll  t^va 
tha  axcluaiva  poarar  to  lloanaa  tha  aanufaetura, 
isqi^ortatlon  and  aala  of  Intoxlcatirttf;  liquora  In 
thia  stata,  and  ta  coUo  t  lloanaa  faaa  or  oooupa- 
iloa  taxaa  on  aatoiwt  t  crt  of  ^nc  aaall  hava  tha 
^>om»r,   in  ita  dlaoratloa  to  d^ay  or  rovoka  any 
apaaific  liquor  license  if  It  ahall  dataralaa  for 
uod  causa  tTif^t   t:\«  s  oi*  oontinuanaa  of  aaah 

ioanaa  would  im  ov  -o  puallc  velfare  or  good 

Aorala." 


f 

m 

I  hava  bean  uzMble  to  looata  ^  sioa  of  our  £i. 

Oourt  ahioh  baa  oonaidarad  ti«  affect  .  lao  88  an  tha  ^lansvx 

poaara  of  tajcatlon  enjoyed  by  thoaa  ^oiiclwal  aubdivlalona  takiof 
advaataga  of    action  6  of  Artlela  xi  of  tha  .  onatitutioa«  but  tha 
-iMitter  baa  oe9n  conaldarad  by  tha  AppallAte  Courta.     Tha  oaaa  of 
L.  A.  ra^inii;  Co.  v.  Laa  Aaaalaa.  8     al.  App.  Ad  3il,  held  t^iat 
"ecilr.n  1^  o?  irilola^  eSanSad  the  power  to  ii^aaa  a  licanae 
tax  fiyr  rfev©  ue  upaa  thoaa  angiacad  in  the  ll.jior  buaii>eaa  frua 
a  ■uniolpal  affair  to  one  of  i/eneral  state-wide  oonoam.  and   that 
tha  aaatlon  took  away  froa  the  polltioal  auiMllvlsieaa  9t  tha 
atata  t!^  pavar  to  lm>eae  a  lioaoaa  tax  for  tha  purpoaa  of  rr~^^" 
upon  any  aoah  buainaaa.     Iha  lan^aaot  of  tha  daeiaion  aaa  na 
braadar  than  tha  propoaltloo  Juat  atatad. 

f&a  L.  A,  Brewing  oo.  aaaa  should  nat  ba  oanai 
tha  r Jle  aa  a*  ta  axaaipt  intoalaatim  U<|uafa 
property  taxation  levlad  a^aiaat  tha  evoar  thereoi.     ..^.i^xji-^x  .^^ 


to  tb«  h«iAnot«  of  Xtx»  A^tm,   it   jUloO*  for  tix«  foUovliw  aropeaU 
tiont  -••-•- 

"ConstitutioBf  Aot  XA^  r«»«rTiiMS  %•  th«  at* to  tb« 
•JMliuiv*  power  *t>  lioonao  and  ro>$uUto  tho 
■ftnufaoturOf   saXo^  purohaao^  pousosslon  ond  tr«n»* 
portfttion*  of  intoxloAtin^  liquors  within  lim  stato, 
dotto  no%  ineludo  tbo  povor  to  tutf  and  it  «om  not 
•s«ipt  tho  ownar  of  liquors  fron  paying  a  paraonal 
ppoprtj  tax  thcraon  lavlad   jy  local    tax  aganoiaM, 
autth  «a  a  city,  sohool  dittriot,  a.'ul  vatar  dlctrlot** 

liim  Co-i:  t    x>l: :ts  c.iL  a  diatinotion  oatvaan  tha  powar  to  tax  and 
tiM  ,  and  in  aupport  of  ita  diatinotion  It  eitaa 

th*  .ra»a  Court  l^aoialona  of  Clark  t»  ?aul  Oryr 

of  C 
L*   r4«  23,  Which  hold  that  the  olauaa  of  tha 
Const ltt.it Ion  oonforrin^  on  Conoraas  the  ;>owar  to  tax,  and  tha 
elausa  raepJtlAtln^;  mad  rastrainlos  taxation,  ara  aaparato  and  dia* 
tinct  trcm  tha  elauaa  granting  tha  kowot  to  CoR^r«s«  to  ra^^ulato 
(iiwiwaiea»     Also  soot     i^ardon  ▼•   ^^daliian,  16  m*B*  dd  USd  illli- 
ii«ia  1956)  azud  City  of  Oooa  Bay  Xm  Aaria  ?  o»  556.  170  ?ao,  2d 

909  (cawgon  ib€rrr 


In«»,  &oti  u.;i.  i>ti3,  anci  Wj-'^ina  v»  City     of  :>t«  l.oui.s,  avt  »•»• 
55C  which  ware  oaaad  on  tha  fataeua  early  case  of  Gitt»»o>  ▼>  Oiidan. 
6  L«  r4,  23,  Which  hold  that  the  oUusa  of  tha  Uniiad  flaias     "  ^ 


Tha  L«  A*  araviiig  oaaa  and  tha  Thraa  u*8  ease  ara  not  in 
aonfliot  and  both  (faolslons  apuaar  to  ba  aoiad«     It  Is  raasojmbla 
to  oof.ulxida  t^^t  vrjan  t.^t*  axoluttlva  pcwar  aaa  givan  to  toa  :;tato 
to  licanaa  a^  (.  rti.ilato,   it  was  ^antad  as  a  aaamira  of  tha 
polica  power  arid  wiven  t>is  provision  was  addad  providing  that  tha 
Stota  i>oard   -jf  Squalisatl  m  shall  have  the  axoluaiva  powar  to 
aoXlaot  llcaiisa  fees  and  ocoupatlon  taxes  in  ooonaotloo  with  tha 
manufsctura,   iinportatiun  mnC  sale  of  Intoxioatintf  liquora,   it 
was   intended  aa   tite  Jiaasiu'e  uud  extent  of  aoali  pavar  to  ha 
axex*olsad  exoluaivaly  b7  tha  6tata  aoard  of  IqoAliaation  or: 
the  suJjaot*     This  oonoluslon  would  follow  froa  the  ^^ent  u 

of  fBt..i    'I-.-  £.-  '.     .:.   atitutional  interpret««H^n  "axiapeajic  j 

est  t"  the  expraaa  ne  r  on*  %mxm^  u^kxm* 

IT^\. ~  .  r-,  u  d  I  L  r  .U     ■-.        -th  la  tfaa 

oa»e  of  tiarte  .;al.  400,  that  in 

tha  grants     f      -  •    of  tha  aoda  of 

axaralsa,   taorc   la  u  itspliaation 

that  no  ■>^>.  T.   V    ,n   ti-c    -..--.  .  owar  passes  by  the 

parent,  -  is   to  i>e  exercised   in  tao  preacrl  s'l  aode. 

In  xay  c  -onjtrnctlon   is  particularly  warranted  in  tha 
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pri:r.cit  <ja««  vh«n  It  !•  r««Uyttd  that  liMI  gPMit  •f  •■•l»»iv» 
po*«r  to  ths  »t«t«  l«  In  Ceroaatlon  «>#  tiW  of  %Im  •idstlM 
i^lasuiry  pp««r»  of  Uxatlon  pMs«»MtTy  wriiiiM  ub4« 
iirtLcU  X:»  S»«Uoa  6«  vLth  r«UUon  to  aunlolpal  ftffiirs* 

Ad^Uafi  th«  pri  thmn  %tm%  th*  •xclusitr*  piiir 

^•mmryd  to  ft  *  tot©  >?  t  SC  utth  r««p#et  to  MxAtlon  U 
Iteltod  tc  -•••  anC  OMupoti   n  taxM, 

tb«  n»xt  c  r  oiir  pur^lM*o  u  d  u««  tmx 

'^he  tltU  £>f  th»  pai««liM«  *riA  us4  tax  or^ltmaom,  no*  45S7, 
s>«ftda  *«  follows  t 

•tufiing  BwU«  ^ftx  on  th«  Retail  ?urohM4f  ?•• 
or  otb«r  ComHS^;^  >'t)l«  Fcrsonftl  Proijortj^ 

Providing  trxp  V  .,.ion  of  het«tl«r»,  !or 

th#  L*vy  ft  ;c  >uoli  Tclx  ai^   ?r«:>crlbii^ 

FaivftltliM  fc;  I  e^  ttM  n^>vii»lonft  <i«jr*Mf** 

••stion  X&  or  t!v«  urdVnanoa  prerld**  as  folloasi 

'An  a&ol«a  tax  at  tho  rata  of  i  of  ana  par  oant 

af  t^M  parabAaa  priaa  tt»«raof  1«  !Mirab7  livo**^ 

OB  ^i«  pcmrtsaaa  by  any  paraon  of  ta-.-lbla  par- 
aCNUtl  retail  '  v«  City  and  ' 

Cijcnt:  ,  and  o  aa  or  ot&ar 

or  .  i^troo-  iirty  1«  aald 

CI .  od  frc^:.  LAllar  far 

va^  wf  oU^r  a^tavifi^tivA  tharaia** 

t^  tax  ttMa  isr  ^^^^  *  ^^  •'^•a  foa  or  aa 

aaaayatlon  tax.     Bj  ita   v  ^  *r   axclaa  tax  on  the  purahaaa« 

tna   tranaa  aod  tu«   -*a  -r  vUmt  oo'.»»japtloo  of       t«  ,;'l>la 

i*ar»cn«l     :  •     Tha  t^r   !»  LMaad  ..iraotlj  on  tht  purohaaar. 

lb«  »alla»  1»  a»<lo  tha  «  v  hsf  Oltj  in  taa  ooUaot 

tha  tax.  a  ,d  a^  «-  t- <il'  •aah  acanay  !■  ra<iuirad  i 

secure  '^v^  w"  aiitturlty  to  coiiaat  tha  mi.. 

;»  c-r  c  -^  ItoanMi  ar  taaad* 

^>^  l^^  'if  tax  l^poaad  by  t^  Saa  rrat^elaao  ovdinanaa 

baa  baa'>   In  c'*  cltla»   !r  oth«r  otaUs  itfMr9  t'  ^      ;r 

l»  r^— .'^cd  t  a  tax  anj  t.i^j  aolar  la  MM  aga 

aol'  tauM  *»a  9ttm%  baa  raoaivad  Ii. 

tor  o  miMM  Cavla  af  thoaBi«rladi 


I 
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of  N'#«  Orl^artc.  v;     oil  «m  dttsljnatad  m  a  ««!•■   or  a»«  tAx,  •*• 
•n  «xois«   tA>  tlian  a  llcatyia  l*x  wltiiln  a  constitutional 

provialoo  por  lle«n««  t«X)M  to  b«  iavi*d   on  such  eI««aM 

of  per«o:i9  as   t ;«  i^Gtslatur«  any  d««i  pro^r  «-.c.   protiibltin£ 
ar.y  i;>olltlOAl  atoJ^^v  alon  fpcm  la^oain^  a  ..^jraatar  licanaa  tax 
than  Is  JLziposad  for  state  SRur];>oa«a*     Tha  oo'4>t  pointad  out  *th« 
aaXaa  tax  la  lavlad  upon  the  tra  sAet  on,  and   paid  by  u\m  pur* 
ahftaar,  usar  or  eonaunar*  anaa  tax   la  paid  by  tha  party 

grantad  t:.e  prlvllaga  of  p..  Inaaa,  trada«  vooatlon, 

ca:ila^,   ocoupatlon  or  j  r.fc   y.        .  oalor  undar  tha"«alaa 

or  uaa  tax  I?  not  ta-e'*   t   ^      ^  -   of  tria  tajtln.j  authority 

for  oolle   '  'ttlz\g  tha  tax*     ^fba  buyar's.  iha  eaalar^a, 

tha  uaar'&  ^iier*a  oceupatlona  ara  not  taxod.     It  la 

not  a  pursuit  or  ocoupution  f)  hay  at  ratall  tanglblo  paraonal 
,>r^;>orty  for  uaa  or  oonaunptlon** 

In  tha  oaaa   of  r.la-::nrrs*   Ine»  y<   city  of  Phi 
1^&  Htl.   5G9,  It  »tta  Ha.  '  a  r«t&li  aalaa   tax  or 

anaetad  by  tha  City     of  jiuhla  «aa  not  Invalid  ••  appllad 

to  varloua  eorporatlona  as  a  ^i^liaatioa  of  tha  awroAntlla 
llcanaa  tax  Ic^eaad  by  tha  «OHiaiwalth»  alnoa  tha  "oaroantlla 
llcanaa  tax*   la  a^  axclaa  on  tae  vrlvllai;a  of  Ooln,^  bualnaaa} 
vharaaa   'vha  "aalaa  tax"   la  a  tax  ;>aL<\  by  t(ia  ^^arohaaar  on 
tranaaotlona* 

In  taa  eaaa  of  In  na  A»   J.   :ioOalX\m.  ^6  p«  4SS, 

It  waa  hal4  ttuit  fc     TiiU  of  tr.o     ity  of  !*aw  York  t  a 

bankro^ut  c virj, ora  :  r*a  estate   f  r  palaa  tax  asa  not  or  titled 

t'--    :>r'/>.  !t7  uiicei*    ;  -^nkr  :ptc:,-  /. ?t.   as   si:ch   tax   la   on  t".a 

,    .-.ot   yatidar,  wtiloh  I;  /  to  or  »• 

-.„  .    y  it  over  to  t^^a     It^  ^  .,  tha  cit.  iai 

therefor  a  "debt*  not  a  "tax." 

It  aeano  alaar  thari^  on  th«  aatlMrlty  of  tha  forac^i*t 
daaialona  and  on  tha  baa  la  of  tha  «ordln«(  of  t"-^    rdlnanoa 
Itaalf,   tiiat  t>!e  purohaaa  and  uaa  tax  levied  ty  and 

County  la  not  a  llcanaa  or  oooi^patlon  tax  wit  itanpla- 

tion  c>f  Seotlon  22  of  Artlola  XX* 

You  are  therefore  advlaad  that  It  la  ay  opinion  that 
tha   tax  latlad  by  Ordlnanoa  :.o*  4a37,  aa  aaandad,   la  applloabla 


d.nlnistrativ«  otftomr 


^r  t*^  ^^1}  »?>»••.  ^^  or  oth^  •flMM^Uon  In  this  olty 
of  intoxloaiin^  liquor* 


K«ap«ctfull7  "u  ciltt«d, 

CITY  ATTcF.-TKr, 


TOl      T.    A*     R   0?C5, 

Chief  A<^iaiaUnit.iv«  Offle«r, 
City  and  County  of  Jan  PraoelAeo* 


yo^^i 
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SlTBJEX;Tt     Legality  of  AnwidBMnt  to  oalary  Ordinance, 
Providing  for  Demand  standby  sarrloa  and 
Compansatlon 

a«ntl«mani 

You  liave  sutmlttad  a  draft  of  proposad  aaanteant  to  tha  annvial 
salary  ordlnanea  to  provlda  for  a  typa  of  sarvloa  by  oeoupants  of 
certain  positions  in  utility  departments,  to  be  known  as  I/emand  Standby, 
and  for  compensation  therefor.  The  seryiee  cunslste  of  twenty-four 
hour,  seven  day  week,  availability  for  call  to  duty  outside  the  hours 
of  the  noiroal  work  week,   x-he  service  is  to  be  provided  only  when  neo- 
cessary  for  the  successful  operation  of  the  utility  and  at  tlie  Instance 
of  the  officer  in  charge,  with  the  approval  of  the  department  htead. 
The  service  is  not  now  contained  within  the  scope  of  duties  of  the  em- 
ployees specified. 

You  request  my  opinion  as  to  the  legality  of  this  amenteent. 

OPINIOM 

If  the  ocKnpensatlon  to  be  provided  by  the  smendaent  were  in 

the  nature  of  an  inox>ease  of  the  rate  of  wages  provided  for  these  en- 

ployees  in  the  budget  and  the  annual  appropriation  ordinance,  the  aaend* 
Bient  would  be  void* 

suLLivAH  V.  MSKzianr* 

14  Cal.  (24)  US« 
CHARTHH,  Sections  71,  161 • 

This  does  not  appear  to  be  the  case,  however*  These  positions 
as  set  up  at  the  tiioe  of  the  adoption  of  the  budget  and  the  appropriation 
and  salaz*y  ordinances,  do  not  include  in  their  scope  of  duties  the  tytie 
of  sez*vice  described  in  this  amendment.   This  sez^lce  is  not  a  service 
included  aaong  those  in  the  stated  list  of  duties  to  be  performed  for  the 
compensation  thus  provided,  nor  are  these  positions  among  the  executive 
and  administrative  positions  listed  in  the  salary  ordinance  as  exceptions 
to  the  normal  work  week. 

It  may  be  urged  that  there  are  large  numbea  of  instances  in  the 
city  service,  other  than  those  listed  in  the  amendment  and  also  in  other 
branches  of  government  tiaan  the  department  of  utilities,  where  availabil- 
ity for  call  to  duty  is  necessary,  and  that  the  ordinance  Is  therefore 
discrL-ninatory  and  for  tliat  reason  void.  As  a  matter  of  policy,  to  pay 
the  occupants  of  two  positions  for  standing  by  and  to  expect  a  hundred 
others  to  be  available  voluntarily  for  the  sake  of  the  service  or  of  an 
occasional  opportunity  to  render  overtime  service  may  be  itighly  discrim- 
inatory and  prejudicial,  if  in  fact  such  is  the  case.   However  tills  nay 
be,  it  is  a  voluntary  matter  which, while  it  may  become  a  legislative 


SUi-fi!®!^  iroblem,  do«8  not  b«ar  l«gaUy  on  th»   problta  presented  h«r« 
D«eai8e  or  its  Toluntajry  natur«« 

The  anendinent  proposed  la  In  the  nature  of  an  admlnlatratlre 
provlelon,  authorised  by  Section  4  of  the  salary  atandardisation  ordi- 
nance, to  be  enacted  in  the  annual  aalary  ordinance,  I  have  drafted 
the  ordinance  aubmltted  by  you  in  aomevhat  different  fom  and  adrise 
you  that  it  is  legal  to  enact  the  ordinance  in  this  fom,  also  that 
it  may  be  done  by  amondruent  of  the  salary  ordinance,  but  that  the 
compensation  provided  in  the  ordinance  may  be  paid  only  if  funda  have 
been  budgeted  and  appropriated  and  are  available  fcr  that  crurpoae, 

Reapectfully  submitted. 


CITY  ATTORNBY 
Board  of  Supervisors 


W? 


\ 


I 


D«0«n^«r  2,    1947 

SUBJECT!      AGRICULTURAL  COiOIISSIOKER,   KIOHT   OF,   TO  IffiCBIVB    ITCRKASK 
Tt\  PAY  PROV!  rjNDS    nJKNlSHED   BY  THE  STATE   OP  CAHFORHIA 
PRIOR  TO  flKCilM^JlNG    OF  FISCAL  YEAR. 

D«Ar  Slrt 

I  h*v«  your  roqu6«t  for  an  opinion  as  followBi 

"Mr,   ;V,   F.   Carroll,   Coujity  Ai;rleultural  ComnlB* loner,   liaa  forwardad 
to  ua  a  copy  of  Sanata  Dill  3o0,   which  haa  now  bacona  Criaptar  1519 
of  tha  Statutaa   of   1947,   undar  which  tha  Director  of  the  State  Da- 
partiaont   of  Acrlculture  may  enter  Into  tn  acreement  with  tha  Board 
of  Supervisors   to   Increase  the  salary  of  tha  County  Aerlcultural 
ConBnles loner  ahova  hla  preaent  salary  as   provided   In  the  aalary 
ordinance,   and  to  reimburse  the  City  and  County  of  San  P'rauolaoo  In 
the  amount   of  such  increaae   In  couiponaation, 

"Wa  are  requested  by  the  County  Agricultural  Commlas loner  to  send 
to  the   Board   of  Supevvlsors   an  amer.duient   to  tha  salary    ordinance  to 
make  possible  the  paysient   of   this  sdditlonal  compensation  to  tha 
Cotmty  At^ricultural   Commissioner. 

"in  view   of   the  provlsloris    of  Sections   71,    73,   and  150  and   151   of 
the  ctiarter   of   the  City  and  County   of  San  Pranclsco,   wo  are  unable 
to  agrae   tiiat  the  aalary  of  the  county  Agricultural  Coiaailss loner 
may  be  increaaed  except  as  provided  In  cliarter  provisions,   even 
though  the   city  and  county  may  be  reimbursed  by  the  State   of  Oall- 
fornla   in  the  amount   of  suca  Increase. 

"The  salary  fixed   in  the  salary   standardisation  ordinance  for  this 
position,    pursuant   to   the  provisions   of  section  151  of  the  charter 
Is  4386  per  month  entrance   to  '460  maxlaium.      The  County  A;{rleul- 
tural  Cmninlss loner  now  receives   the  niaxlaum  salary  of  $460  per 
month. 

"Alll   you  kindly  advise  us   if  there   is  any  authority  In  tha  char- 
ter under  which  the   salary  of   tnis   employee  may  be   increased  a« 
requested  by  him  and  as  provided  in  the  new  State  Statute. 


I  N   I  0  M 


I  have  carefully  considered  the   various   sections  of   the  Charter  re- 
ferred  to  in  your  request  a.id,   wi.lle    I  do  not  deem  it  neoesssry  to  quote 
them  nere,    1  specifically   poi.it   out   that  Sections   71,    73,    150  and  151, 
together  with  other  sections  which  I  will  refer   to  later,    have  been 
carefully  considered  by   me  and   1  am  of    the   opinion  that    tr.ey  contain  no 
authority  under  which   It   would  be  poaslble   to  .Krant   the    increase   in  pay 
sought  by   twe  County   At;ricult jrsl   Coniralssior.er  uucer   the   provisions   of 
Chapter   1519,   Statutes   of   lw47. 

A  short   tiistory   oX    the   creation  of   ti^ls   county   office   will  clearly 
show   the   basis   for   my  oopoluslon. 

At  the   tine  that  tha  Charter  was  adopted  and  beca.-ne  effective, 
January  0,    1»52,   neither   the  state   law  nor   the  charter  made  any  provlalon 


#8. 

for  a   County  Aftrlcultural  CommUsloner.     S«otion  2322,    Polltloal  Cod«, 
provided   ttiAt   each  county  should  l«v«  a  County   Horticultural  Coramlislonar, 
Tha  former  San  Franolaoo  Cuarter  provided  fop  a   County  Horticultural  Com- 
mlaa loner  and  the  preaent  Cliarter  provldea   in  Section  4  tliat  "a  horticul- 
tural coDimlsaloner"   shall  be  a  county  officer. 

In  1953,    the   present  Ai^rlcultural  Code  was  adopted  and,   under  the 
Mpovlslons   of  Section  51  thereof,   t.ore  vas  created  the  position  of  County 

^■rlcxiltural   Coinmlaslonor.     The  effect   of   the  adoption  of   the  Arrlcultural 

■ie.    Insofar  as  Section  2322   of   the    Political  Code   la  concerned,   was  to 
repeal  this   section.     The  board  of  Supervisors,   following  the  authority 
vested  In  them  by  Section  4  of  the  Cuarter,   which  reads,   "The  officers   of 
the   city  and  county  sliall  be   •••  and  such  other  officers  as  n«y  hereafter 
be  provided  by  law  or  ao  designated  by  ordinance.",   passed  an  ordinance 

I  deslf^natlng  the  County  Horticultural  Conimlss loner  as   the  County  Agrleul- 

:tural  Conunlas loner. 

The  City  and  County  of  San  Francisco  adopted  Section  62   In  said 
jChArter  pursuant  to  Section  8m  of  Article  XI  of  the  state  Constitution, 
'which  provides   In  p&rt   that  a  ciiartered  city  may  provide   In  Ita  charter 
amohi^st   other  thln£^s   the   a«nner   In  which  the   varlovis   county  and  municipal 
officers  may  be  choaen.     This  section  as   It  orlclnally  s.ood  read  aa 
followat 

"other  positions  as  heads  of  departments,  bureaus,    offices   or  Institu- 
tions which  have   heretofore  been  exempt  from  cliarter  civil  service   pro- 
vlslona,  are  hereby  declared  to  be  subject  to  the  civil  service  pro- 
visions   of   this   charter  unless   specifically  exempted,    and  any   Incumbent 
in  any  such  position  at  the    time  thla   otiarter  shall  be  ratified  by  the 
State   Legislature  shall,    if  ha  has   iield  office  for  one  year  continuously 
prior  tiiereto,  be  deeoied  appointed  to  such  position  under  the  civil 
service   provisions   of   this  cliarter  and  thereafter  shall  hold  office 
under  such  previa iona." 

Section  62  w&a  amended  in  1945  but  for  the  pxirposes  of  this  opinion  th« 
Sinendment    is   ia&Baterial. 

?<lr.   Carroll,    the  present  County  Acrlcultural  Commiaaioner,  waa  not 
the    Incumbent   in  this   position  on   January  8,    1932,   but  was  appointed   to 
the   position  on  Au^just  22,    1932,   at   which  time   the  position  could   only 
be  filled  by  a  Civil  Service  appointment  pursuant  to  the  provlslona  of 
Section  62.     Consequently,   ever  since   the  adoption  of  the  present  charter 
In  1932  this   position  has  been  subject  to  all   of   the  Civil  Service  pro- 
visions of  the  Ci^arter. 

with  this  sketchy  review   of   tiie  history  of   the   office   of  County 
Agricultural   Commissioner,    it   is   quite  clear   tiiat   It   is  now  subject  to 
the  Civil  Service  provisions   of   the  Charter,     Section  151  of   the  Charter, 
dealine  with  standardisation  of  compensation,   reclteai 

"Section  151.      The  board   of  suporvisors    s^iall  ^lave   power  and  It   shall 
be   its   duty   to   fix  by   ordinance  from  time   to    time,   as   in  this   section 
provided,    all   salaries,   wacoa  and  oompenaetlons   of  every  kind  and 
nature,    except   pension  or  retirement  allowances,    for  the  positions,    or 
places   of  employment,    of  all   offioera  and  employees   of  all  departmenta. 


offleaa^  boards  and  coranlsslona    of  tha  city  and  county   In  all  casas 
wuere  such  coripensatlona  ara  paid  by  tha  oity  and  county •** 

Sactlon  71  provldas   In  parti 

"..•salary  and  vaga  rates  for  classes  of  employees  subjeot   to  salary 
sta:.dardlssatlon  as   in  ti;iis  dJirter    jrovlded  shall  be  vested   in  the 
.laiiner   orovidad  In  this  C/iartor.", 

and  further  provides: 

"All  increases   in  salaries   or  wa^jss   of  officers  and  Siaployees  ahall 
ba  detorQlned  at   the   time   of  the   ^ reparation  of   the  annual  budget 
estimates   and  tl^  adoption  of  the   annual  budget  and  appropriation 
ordlnuices,   end  no  such  Increase  s^iall  be  effective  prior  to  the 
fiscal  year  for  wLicu  tha  budget   la  adopted." 

The  conclusion  is    Inescapable,   as  stated  at  the  beginning  of  ny 

>lnlon,    that   the   A,jricultural   ComTniss loner  may  not  at    this    time   aecux^ 

ly  Increase   in  his   salary,   a  von   thoii^h  the  funds  are  nade  available 
f  tl)e  State. 

Nothing   in  this   opinion  should  be  construed  as   preventln;]  th« 
Lvil  Service   Coimnisslon  and   the   Chief  AdministrBtlve    officer  from  taking 
xch  steps  as  ape   legally  necessary  under  the   Carter  to  effect  some 
icrease   in  tba  salary   of   the  County  Agricultural  Co-mniss loner  based  upon 
aalary  survey    of   other  counties,  bearing   in  mind  the  statute  under 
»nslderatlon,   and  the   necessity  of  executing;  a^^reements   similar  to   the 
ae  attacned  to  your  request   coverlni^  subsequent  fiscal  years. 

Respectfully  submitted. 


CHY  ATTORKEY 


Civil  Service   Com-ulsslon 

Cnlef  Administrative    jfficer 
Board  of  Supervisors    -   i'res  leant 
County  At^ricultural  Coamiss loner, 
«k,    F.   Cerroll 


V^K 


D«e«mb«r  5,  1947 


SUBJWTt      PRINTING    OF  ARGUVEOTS   ON  MEASURES  TO  BE   VOTED 
UPON  PURSUAWr  TO   i:ECTION  183   OF  THE   CHARTER. 


Dear  Sir: 

I  am  In  reoaipt  of  jo  ur  r«qu«at  for  an  opinion  a*  follows i 

"The  assanbllng  of  material  to  ba  mailed  to  Toiara  and 
placing  tha  assembled  material  In  enTelopes  Is  an  expenalT* 
operation  for  the  Registrar  of  Voters  beoausa  It  requires 
so  much  personnel  labor.   Would  you  please  advise  me  if  it 
would  be  possible  legally  to  reduce  this  expense  in  the 
following  manner: 

"Raqulre  parties  submitting  argiaaents  to  the  voters  to 
deliver  the  copy  of  such  areument  to  the  Rer,l»trar  of 
Voters  for  printing  in  a  pamphlet  to  be  mailed  to  each 
voter,  instead  of  permitting  such  parties  to  submit  In- 
dividually printed  argumenta, 

"The  requirement  In  this  connection  Is  contained  In  tha 
final  paragraph  of  Sec.  18?  of  tha  Charter.   It  is  our 
thought  that  perhaps  the  manner  of  handling  argument a 
outlined  above,  which  would  be  almllar  to  the  manner  in 
which  the  State  handlea  "pro"  and  "con"  ar  umenta.  ^oulA 
be  in  substantial  compliance  with  tha  Charter.  >»  charter 
amendment  has  been  recoswended  in  this  fO'^^^J®"'  ^^*  ^. 
pending  action  on  it,  we  w  uld  like  to  institute  the  -ore 
econood.cal  method  of  handling  the  problem. 

OPINION 

The  pertinent  portion  of  Section  185  of  the  Charter  reads 
aa  followa: 

•'If  tha  proposition  be  submitted  to  the  registered 
voters  uoon  an  initiative,  referendum  or  w»c*ll 
petition,  the  per.ons  filing  said  petition  shall 
hive  the  ri^ht  to  present  to  the  registrar  at  any 
t?I!  twenty-five  days  prior  to  said  election,  coolea 
^r°:.?:;«d^r^^nt^  favorinp  their  o-Jltion.  JKT— 
;L^regiItrar\haii  not  accept  "•^--•.'^i'  J-^JfiJ* 
said  petition  without  the  approval  of  ^^o", f J^J^f, 
;ild  petition.   If  said  proposition  be  •"^i*^J'»„Jy 
Jhi  mayor  or  by  the  board  of  supervisors,  or  by  one- 
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third  of  the  board  of  superylsors,  they  shall 
have  a  ■taailar  right  to  present  copiee'of  printed 
argunents.   Said  arrumonta,  for  or  a^^ainst,  shall 
be  printed  and  shall  not  exceed  four  pages*  six  by 
nine  inches  in  sise*  for  each  proposition.  Any 
person,  committee  or  organization  opoosing  the  mea- 
sure, policy,  charter  amendment,  or  recall  placed 
before  the  voters  may  present.  In  like  jranner  and  of 
the  same  form  and  size  and  within  the  same  time,  printed 
arguments  opposing  said  proposition,   '"ople-  of  said 
arruMQnts  shall  be  delivered  to  the  re-^lstrar  equai""in 
nxiaber  to  live  per  cent  in  excesa  of  the  total  number 
of  registered  voters.   The  r««plstrar  shall  cause  one 
copy  of  e£.ch  of  said  argvunents  to  be  mailed  with  the 
copy  of  the  measure  or  the  amendment."   (Gmphaaia 
added) 

Section  18S  of  the  Charter,  quoted  above,  clearly  requi rea 
that  the  copies  of  the  printed  arguments  be  preoared  by  the  per- 
son*  committee  or  organizaticn  subnitting  the  argument  and  that 
a  specified  number  of  such  copies  be  delivered  to  the  registrar 
of  voters  who  must  then  cause  one  copy  of  each  argument  to  be 
mailed  with  the  copy  of  the  measure  or  amendment. 

The  provisions  of  the  state  law  covering  matters  submitted 
by  the  state  legislature  to  the  voters  of  the  state  differ  fros 
Sectloh  IHZ  of  the  Charter.  They  specifically  require  that  the 
copy  of  the  argument  be  submitted  to  the  Secretary  of  State  and 
that  the  Secretary  of  State  then  cause  pamphlets  which  contain 
a  copy  of  the  arg'unents  to  be  printed  and  distributed  to  the 
voters,   (i^octions  1500-1516,  Elections  Code) 

I  am  therefore  of  the  opinion  that  under  r-ection  18S  of  the 
Charter,  which  applies  in  this  case,  the  printed  arguments  must 
be  prepared  by  the  person,  committee,  or  organization  submitting 
said  arguments,  and  that  the  requisite  number  of  printed  copies 
■ust  be  delivered  by  the  person,  coramltteo  or  orp,a"l«atlon  sub- 
mitting such  arguments  to  the  registrsr  of  voters  who  must  then 
mall  a  cooy  of  each  argument  together  with  the  copy  of  the  measure 
or  amendment.   The  method  which  you  propose  In  your  request  would 
not  be  In  compliance  with  Section  1«S  of  'he  Charter. 

Respeotfully  suteiitted. 


CITY  ATTORNCT 
TotChief  Administrative  Officer 


u^'^L 


D«o«iiib«r  3,  1947 

SUBJECT  I  Aooaptano*  by  3ui3«rior  Court  bailiff  and 

Cleric  of  Appointments  aa  Apjraieer,  lieferee 
or  Receiver  in  Proceedings,  in  delation  to 
Rule  36  of  the  CiTll  Service  CoaBnission,  en- 
titled "Holding  more  than  one  Salaried  Position." 

Qentlemon ; 

You  have  uade  request  for  an  opinion  as  follows  i 

REqmSST 

"The  oommission  is  advised  that  on  numerous  oo- 
OAsiona  Bailiffs  assigned  to  such  duty  by  the  litieriff 
have  been  appointed  by  Judges  as  appraisers,  for  which 
services  the  -ailiffs  are  paid  fees  and  that  on  other 
occasions  Court  Hoom  Clerks  assigned  to  such  duty  by 
the  County  Clerk  have  been  appointed  by  Judges  as 
referees  or  receivers  for  v^ich  seirvices  the  ( lerks  are 
paid  fees.  These  fees,  we  are  informed,  are  froa 
sources  other  than  Citv  and  i  ounty  funds  and  are  in 
addition  to  their  regular  salaries  '^aid  by  the  city 
and  Coimty.  i3ailiffs  and  Court  Ro<»a  Clerks  hold  their 
z^spective  positions  vmder  Civil  Service  appointment 
and  occupy  full  times  positions  in  the  City  and  County 
service. 

"We  call  your  attention  to  Rule  36  of  the  civil 
Service  Commission,  copy  of  which  you  have.  The  com- 
mission desires  your  opinion  as  to  whether  under  the 
provisions  of  Riile  36,  bailiffs  and  Court  Hoom  Clerks 
are  required  to  obtain  prior  permission  of  the  civil 
Service  comiulssion  to  undertake  work  as  appraisez*s, 
referees  and  receivers  under  co^irt  appointment." 

OPINIOH 

Rule  36  of  the  Civil  Service  Coosnlssion  is  as  followsi 

"UOIDINO  OF  MORS  THAN  ONE  SALARIED  POSITION 

"No  person  holding  a  full  time  position  under 
civil  sez*vice  appointment  shall  be  allowed  to  hold  «iy 
other  paid  position  in  the  City  and  County  government 
or  in  the  San  I'ranciaoo  Unified  School  Listrict,  or  in 
any  other  governmental  Jurisdiction,  or  in  private  em- 
ployment, when  such  other  position  may  have  the  effect 
of  reducing  the  effieienoy  of  such  employee  in  hie 


olTil  aez^ies  position. 

"Any  «nployee  holding  «  position  undsr  olril 
•arrioe  appointment,  who  also  holds  any  othsr  paid  po- 
sition, shall  inform  the  Civil  ::<arvloe  Gomulsslon  of  ths 
naturs  of  sueh  othsr  smploymsnt, 

••Eniployees  of  ths  munioloal  servlos  who  dsslre  to 
aeoopt  part  tima  smploymsnt  In  addition  to  thsir  regular 
civil  service  sosltions,  in  other  classifications,  or  in 
other  city  departments,  or  in  private  industry,  toust  first 
secure  approval  from  the  Civil  :^ez»vlce  Conruisslon.  Re- 
quests for  approval  to  accept  part  time  employment  must  be 
on  fonas  provided  b  the  Civil  service  Commission.  The 
request  for  such  approval  must  state  the  nature  of  the 
proposed  employment,  the  hours  to  be  worked  per  week, 
and  the  proposed  place  of  part  time  employment  i  it  must 
be  approved  by  the  officer  having  appointive  power  over 
the  employee's  regtUar  full  time  position  and  it  must 
have  a  statwaent  from  the  part  time  smployer  that  he 
knows  tlie  employee  is  regularly  employed  on  a  full  time 
baais  in  tlie  city  service  and  that  he  is  employing  him 
subject  to  coinpllance  with  the  rules  of  the  Civil  ^rvlce 
Comrilssion  concerning  the  holding  of  iiiore  than  one  salaried 
position* 

"Persons  accepting  part  time  employment  may  not 
be  employed  over  24  hours  per  week  in  addition  to  their 
]*egular  work  week* 

"The  Civil  i>ervloe  Comiaission,  on  the  basis  of 
investigation  and  ireport  by  the  '-•ecretary  and  Personnel 
l-'irector,  shall  decide  whether  the  holding  of  two  jjosI- 
tlons  afiactB  the  efficiency  of  the  sraployee  in  his  civil 
service  position,  or  in  any  respect  in  the  Judgment  of 
the  Commission,  may  be  inadvisable  or  contraz^  to  the 
best  intai^sts  of  the  city  service.  If  it  is  ttie  decision 
of  the  Civil  service  Commission  that  the  efficiency  of 
the  employee  in  his  civil  service  position  or  the  best 
interests  of  the  city  service  Is  or  may  be  affected  by 
the  holding  of  any  other  position,  then  such  employee  shall 
resign  from  such  other  position  within  thirty  days  after 
order  by  the  Civil  Service  Conwission.   If,  after  such 
decision  by  the  Civil  service  Commission,  the  employee 
refuses  to  resign  from  his  other  employment,  then  such 
refusal  shall  be  deemed  to  be  'insubordination'  and 
such  exaployee  shall  be  removed  in  accordance  with  pro- 
cedures as  stated  in  Section  154  of  the  Charter." 

The  subject  of  Hule  36  is  "Holding  of  more  than  one  salaried 
position."   It  deals  with  "positions,"  whether  of  full  time  or  of  part 
time  employment.   It  prohibits  tlie  acceptance  by  a  full  time  civil 
service  employee  of  any  other  "paid  position"  wliich  will  reduce  his 
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•ffiol^ney  in  his  oirll  ■•rvios  poaltlon« 


Th«  sttotion  requ*8ts  a  report  of  th«  propoaad  houra  and  plao* 
of  •mployment  In  any  part  tlma  poaltion  and  prohlbita  auoh  •mployiB^at 
for  oT^r  twenty-fovir  houra  par  week* 

The  eaotlon  la  prohibitory  and  regulatory  in  natvuf  and  undar 
the  law  ita  meaning  la  not  to  ba  extended  beyond  that  wttloh  it  olearlT 
bears ♦ 

The  first  question  therefor*   la  whether  an  appointment  of  a 
peraon  by  a   Judge  of  the  Superior  Court,    to  act  aa  appraiaer,   referee 
or  receivar  in  an  individual  caae,   probate  of  an  eatate,   guardianahip 
or  special  proceeding  la  an  appointment  to  a  poaltion  within  the 
meaning  of  Kale  36,     Toes  an  appraiser,    referee  or  receiver  in  a 
ease  occupy  a  position  within  the  meaning  of  this  rule? 

Section  142  of  the  Charter  uses   the  word  "positions"   in 
providing  for  the  claacifled  civil  service,   and  it  Is  proper  to  assuae 
that  this  rule  of  the  <^ivil  Service  Commission  relating  to  the  class- 
ified olvil  service  uses   taie  word  in  the   same  general  sense. 

The  word  "position"   aa  uaed  in  Section  142  was  discussed 
by  the  Supreme  Court  in  the   recent  case  of  KKNHEDY  v.  R0S3,  88  Cal, 
(2d)    569«    572,  as  follows t 

"The  contract  cflilla  for  hia  expert  orDfessional 
aervioes  on  other  than  a  pemanenife  baais,   but  it  doea 
not  follow  that  ha    la   thereby  anployed  in  a  poaltion  in 
any  department  of   the  city.     The  fact   is   otherwiae.     Mo 
position,    temporary  or  permanent,    in  any  department, 
was   thereby  created  as   contemplated  b/   section  143  of 
the  charter.     The  petitioner  was  enga,;ed  to  do  a  speoifie 
expert  professional  task  for  a  stated  consideration, 
'Positions'    in   ♦der>artnients  and  offices'    of  the   city 
connote  an  e3nployment  to  render  services  at  a  salary 
paid  periodically  and  are  governed  by  the  salary  stand- 
ardization and  related     portions   of  the  charter  also 
invoked  by   the    respondent," 

The  word  "position"  as  thus  uaed  doea  not   i.nelude  all  foma  of 
service.      It  ia  fx^quently  used  synonymously  with  the  word  "employment", 
and  in  opposition  to  tiie   word  "office." 

Appralseim,  referees  and  receivers  appointed  by  the  oourt  ax^ 
special  officers  of  the  court  for  Judicial  purposes  in  the  proceedings 
in  which  they  are   designated  by  oourt  order. 

Appraisers,   "being  appointed  for  the  performance  of  a  Judicial 
duty,    are    ipso  facto  officers   of   Uie   court  for  that  purpose)    tJierefore, 
their    dxaracter,    capacity  and  duties  are   official,   and  in  the  execution 
of  their  office   they  are  bound  to  the  performance  of  an  official  duty. 
IIA  CAL,    JUR.   476,    PROBATB  COCB,    See.   606. 


A  r*o«iT«r  "!•  *n  officer  or  r«pr«aont«tlT«  of  th«  court, 
appointed  on  behalT  of  all   the  partlaa  who  may  •■tabllah  right*  In  the 
oauae."      22  CAL,    JUR.   428;   CODE   UF  CIVIL  PROCEIjURE,    Sec.   564. 

A  referee   is   "an  officer  appointed  by   the   court,   liaTlng  all 
the  powers   that    the  statute  authorises  to  be  delegated  to  him." 
22  CAL.    JUK.    690;   CODE   OF   CIVIL  PROCKDURE,    bee.   641. 

The  lliaited  court  duty  of  appraiser,   referee  or  receiver 
in  a  case  may  be  likened  to  that  of  executor,   administrator  or   Juror. 

No  further  statttnent  is  neoessvy  to  answer  your  exact 
question,   but  the    situation  you  present  is  broader   than  the   question 
you  ask.     A  few  additional  coaunents  are   therefore  required* 

The  Suoerlor  ('onrt  is  a  state   court,   exercising  state 
fvinctlons.      Its   clerks  and  bailiffs,    while  serving;  in  It,    are  mini- 
sterial officers  of  the   cotirt.     The   courts  of  the  state  are  given 
power  over  their  ministerial  officers  by  state  statute,  CODS  OP  CIVIL 
FROCEDURK,    Section  12d,    as  follows i 

**b.very  court  shall  have  powers 

5«  To  control  in  furtherance  of  justice,  the 
conduct  of  its  ministerial  officers,  and  of  all  other 
persons  in  any  manner  connected  with  a  judicial  proceed- 
ing before  it,  in  evei^  matter  appertaining  thereto." 

This  provision  was  stated  by  Judge  Kerlgan,  in  RISON  v. 
POSTAL-TELEGRAPH  CABLE  CO.,  28  Fed.  (2d)  788,  to  be  "a  oodif icatlon 
of  a  general  oommon-law  znile." 

So  far  as  the  conduct  of  the  court  is  coneemed,  its  Judicial 
proceedings  and  every  matter  pertaining  thereto,  the  authority  of  the 
court  over  the  clerk  and  bailiff  serving  in  it  Is  exclusive. 

I  re^si^d  tills  to  be  true  in  spite  of  the  fact  that,  by 
Article  XI,  Section  8^,  of  the  Constitution,  the  City  and  Co^anty  la 
authorlRed  by  its  Charter  to  provide  generally  for  the  compensation, 
method  of  a;jpointment,  qualifications,  tenure  of  office  and  removal 
of  such  deputies  and  clerks.  This  conclusion  is  in  aocoj*d  wi^  es- 
tablished law  and  Is  necessary  to  the  conduct  of  the  judicial  branch 
of  the  state  government.  The  privilege  given  by  the  constitutional 
section  is  only  for  the  purpose  of  facilitating  the  jiechaniam  of 
local  government  and  is  not  for  the  purpose  of  giving  It  any  authority 
in  the  operation  of  the  courts  or  other  bx*anches  of  the  state  govern- 
ment* 

31  NICHOLL  V.  KOSTI'S,  167  Cal.  416,  €81,  it  is  pointed  out 
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th*t  the  natter  of  dutlea  of  county  offloera  la  a  state  affair  and  not 
a  iuattor  to  be  fixed  by  cliarter.  The  opinion  statee  as  followej 

**Dut  section  5  of  article  XI  confers  upon  the 
legislature  plenary  power  to  prescribe  the  duties  of 
sheriffs  and  other  county  officers.   Section  B^  does  not 
say  that  the  duties  of  the  county  officers  may  be  fixed 
by  the  charter  of  a  consolidated  city  and  county.  That 
power  still  remains  with  tl-ie  Lsgislature." 

Amendments  of  both  the  seotioxxs  of  the  Constitution  referred 
to  above  have  not  elianged  the  substance  of  the  Mroyisions  in  tliis  regard* 

It  appears  proper  to  note  also  that  ar^praisers,  reoelvers  and 
z*efez*ees  are  generally  appointed  by  the  court  on  account  of  Its  con- 
fidence in  their  Integrity,  accuracy  and  fairness  Imther  t^ian  because 
of  the  physical  work  entailed,   lixe  court  raay  frequently  desire  also 
to  ¥l*^P  more  closely  in  touch  with  matters  so  referred,  and  may  find 
thaC/ia  able  to  do  so  in  certain  oases  by  the  appoiatment  of  its 
bailiff  or  clerk.   It  is  r^rasuned  that  the  court  wo^ild  be  the  first 
to  object,  if  the  performance  of  these  functions  in  any  way  interfered 
with  the  duties  of  bailiff  or  clerk*  As  a  practical  proposition,  there 
is  virt^ially  no  interference  in  any  case  where  a  bailiff  or  clerk  is 
appointed • 

In  your  request  for  opinion,  you  refer  to  the  payment  of  fees 
to  the  clerk  and  bailiff  when  appointed  recelYsr,  referee  or  appraiser. 
These  appointments  In  court  proceedings  do  not  create  ii.aried  offices 
of  the  state  govex*nment,  and  the  appointees  are  not  subject  to  the 
provision  of  the  last  paragraph  of  Jeotion  142  of  the  Charter  pro- 
hibiting salaried  officers  of  the  Oity  and  bounty  from  holding  other 
governmental  salaried  offices.  Seet  TUOMPSOM  v.  WOOD,  115  Cal*  301| 
SPAMOSIiBSRQ  v*  SPANaSHBERa,  123  <^al*  App.  387* 

Section  150  of  the  Charter,  requiring  payment  into  the 
treasury  of  fees  of  an  office  or  employment  mfliich  are  received  by  an 
officer  or  employee  paid  by  virtue  of  Charter  provision,  is  likewise 
not  in  point.  Kees  ordered  paid  an  appraiser,  z*eferee  or  receiver  are 
not  fees  of  the  office  or  smployment  of  clerk  or  bailiff,  nor  are  they 
received  in  the  course  of  such  office  or  employraent.   Tliis  provision 
refers  to  fees  received  by  virtue  of  tlie  office  or  amployuent  held 
under  the  City  and  ^ovinty  and  not  to  fees  received  for  separate  aervie« 
by  virtue  of  a  court  order* 

l/fy   conclusion,  therefore.  Is  thr.t  Rule  56  does  not  relate 
to  appoiritenents  by  the  court  as  appraiser,  referee  or  receiver,  that 
ttxe  Superior  Coxirt  has  exclusive  control  of  its  ministerial  officers 
in  all  matters  relating  to  the  Court  and  that  the  uitter  of  fees 


or&mvd  paid  for  sairvle*  In  suoh  appointiMnts  It  not  a  ooneam  of  tha 
City  and  County. 


Raapaotfully  sulmlttadf 

CITT  ATTORUBT 
ClTil  Sarvica  ooimalsalon 
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December  9,    1947 


SUBJECT:      WAR— TERMINATION  OF  WITH  RESPECT  TO  GOVKRHMBWT 
CONTROLS      VER   BUILDING. 

Gentlemen: 

Reference  is  made  to  your  letter  of  November  24,  1947, 
reading  as  follows; 
to 
"Just  prior /the  outbreak  of  the  war,  the  Board  of 
Supervisors  closed  a  street  at  the  request  of  a  local 
business  firm  (Safeway  Stores),   The  board  stipulated 
as  a  condition  to  the  closure  that  the  firm  must  construct 
a  building  on  the  abandoned  portion  of  the  street  within 
one  year,   (Resolution  No,  2285,  Series  of  1959) 

"V^'han  war  controls  were  imposed  on  building,  the  board 
gave  the  firm  'until  one  year  after  the  present  war' 
to  comply  with  the  above  requirement.   (Resolution  No, 
2967,  Series  of  1959) 

"The  firm  la  now  anxious  to  learn  the  date  prior  to 
which  it  must  erect  the  building  in  order  to  prevent 
reversion  of  the  abandoned  porti  n  of  the  street  to  the 
city. 

"Will  you  kindly  let  me  have  your  views  on  this  matter 
at  your  early  convenience?   If  the  one  year  period  runs 
from  President  Truman's  declaration  of  the  cessation  of 
hostilities  on  Decomber  51,  1946,  then  obviously  the  firm 
must  commence  construction  immediately." 

OPINION 

Resolution  No,  2957  (Series  of  1959),  adopted  October  26, 
1942,  reads: 

"VHEREAS,  on  December  8,  1641,  this  Board  adopted 
Resolution  No.  2285,  Series  of  1959,  closing  and 
abandoning  that  portion  of  V-isconsin  -treet,  between 
Mariposa  Street  and  18th  Street,  San  Francisco,  sub- 
ject to  the  condition  that  in  the  event  the  abutting 
property  owner,  Safeway  Stores,  Inc.,  did  not  construct 
buildings  on  said  portion  of  Wisconsin  Street  within 
one  year  after  the  closing  thereof,  then  title  thereto 
would  revert  to  the  City  and  County  of  San  I-^ancisco, 
a  municipal  corporation;  and 


"WHEREAS,  due  to  war  conditions,  Safeway  Stores, 
Inc.,  has  been  unable  to  obtain  priorities  for 
building  construction  on  said  land;  and 

"WHEREAS,  by  letter  dated  September  28,  1942, 
Safeway  Stores,  Inc.,  requested  this  Board  to 
either  waive  entirely  the  aforementioned  condition, 
or  grant  an  extension  of  time  until  one  year  after 
the  present  war. 

"NOW,  THEREFORE,  BE  IT  RESOLVED,  In  aocordance  with 
the  recommendation  of  the  Director  of  'roperty  that 
Safeway  Stores,  Inc.,  a  corporation,  be  and  is  hereby 
granted  an  extension  of  time  until  one  year  after  the 

present  war  to  construct  buildings  on  said  closed 
portion  of  Wisconsin  Street." 

There  can  be  little  doubt  that  what  the  Board  of  Supervisors 
had  in  mind  was  that  after  the  war,  government  controls  on  private 
building  would  be  lifted,  and  that  one  year  from  such  date  would 
give  ample  time  for  erection  of  the  buildings,   A  statute  must 
be  construed  with  reference  to  the  object  to  be  accomplished  by 
it,  and  in  ascertaining  such  object  it  is  proper  to  consider  the 
necessity  for  its  enactment,   (Johnston  v.  Baker,  167  Cal,  260, 
264)   The  spirit,  purpose  and  intention  of  the  law  must  be  con- 
sidered.  (Grannie  v.  Superior  Court,  146  Cal.  245,  247) 

In  its  technical  sense  "a  state  of  war  still  exists  between 
the  United  States  and  the  fonner  so-called  Axis  countries,  and 
it  cannot  be  argued  with  any  degree  of  cogency  that  their  uncon- 
ditional surrender  can  be  said  to  have  changed  the  presently  existing 
official  status  of  this  overnment  in  relation  to  them.   V-e  are 
still  officially  at  war  and  the  period  of  war  has  been  held  to  extend 
to  the  ratification  of  the  Treaty  of  Peace  or  the  Proclamation  of 
Peace.   Hljo  v.  United  States,  194  U.S.  315,  32S,  24  S.Ct.  727,  48 
L.Ed.  994;  United  States  v.  Anderson,  9  Wall.  56  70,  19  L.Ed.  615." 
(Citizens  Protective  League  v.  Byrnes.  64  F.  Supp.  253,  234-5;  Citiiens 
Protective  League  v.  Clark,  155  F.  (2)  290,  295;  Dooley  v.  Johnson, 
133  Cal.  App.  459) 

But  in  its  ordinary  and  oopular  sense  war  ends  when  hostilities 
cease.   (Kaiser  v.  Hopkins,  6  Cal.  (2)  537;  Lincoln  v.  Harvey  /Tex. 
Civ.  App^,  191  S.W.  (2)  764,  765) 

In  statutes,  where  a  word  has  a  popular  and  also  a  technical 
meaninr,  the  courts  will  accord  to  it  its  popular  meaninp:,  unless 
the  very  nature  of  the  subject  Indicates  or  the  context  suggests 
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that  It  is  employed  In  Its  technical  sense.   (City  of  Pasadena 
T.  Railroad  Coiranlssion,  185  Cal.  526,  532)   Therefore,  Safeway 
would  definitely  not  have  vmtil  one  year  after  a  peace  treaty 
la  ratified  In  which  to  build. 

In  a  popular  sense  hostilities  ceased  on  V-J  Day,  August 
14,  1945.   However,  it  was  not  until  December  31,  1946,  that  Presi- 
dent Tr\iman  proclaimed  "the  eeasatlon  of  hostilities  in  World  War 
II"  (12  Fed.  Register  Ij  U.S.  Code  Cong.  Service,  1946,  p.  1760), 
and  It  was  not  until  June  50,  1947,  that  Veterans'  Housing  Program 
Order  No,  1  was  revoked.   This  order  was  mede  oursuant  to  authority 
granted  in  the  Veterans'  Emercency  Housing  Act  of  1946,  and  Its 
effect  was  to  prevent  most  types  of  industrial  construction  without 
a  permit  from  the  Civilian  Production  Administration,  and  later  tha 
Housing  Expediter.   This  permit  as  a  rule  was  withheld  in  the  in- 
terests of  exT)editlng  housing?  for  veterans,   '"he  Housin.?  and  Rent 
Act  of  1947  repealed  as  of  July  1,  1947,  most  of  the  provisions  of 
the  Veterans'  Emergency  Housing  Act  of  1946,  including  those  pro- 
visions under  which  Veterans'  Housing  Program  Order  No.  1  was  Issuad* 
and  accordingly  this  csrder  was  revoked  as  of  June  50,  1947, 

Under  the  Housing  and  Rent  Act  of  1947  which  became  effective 
July  1,  1947,  the  Housing  Expediter  can  only  regulate  by  permit 
construction  "for  amusement  or  recreational  purposes"  and  hence,  as 
of  that  date,  government  controls  over  building  were  lifted  except 
as  noted. 

In  the  11  ht  of  the  circumstances  of  this  case,  and  particularly 
because  the  extension  of  time  contained  in  Resolution  No.  2967  (Series 
of  1939)  was  granted  because  "due  to  war  conditions,  Safeway  Stores, 
Inc.,  has  been  unable  to  obtain  priorities  for  bull  ing  construction 
on  said  land,"  and  in  view  of  the  fact  that  not  until  June  50,  1947, 
were  controls  on  private  building  lifted.  It  Is  a  fair  conclusion  that 
the  language  used  by  the  Board  of  Supervisors,  to  wit:  "until  one  year 
after  the  present  war,"  was  Intended  by  the  Board  to  mean  "until  one 
year  after  the  lifting  of  government    controls  and  restrictions  on 
building  occasioned  by  the  present  war." 

It  Is  therefore  my  view  that  Safeway  Stores  has  until  June 
30,  1948,  to  erect  the  required  buildings. 

However,  because  the  question  whether  the  one  year  period 
should  date  from  August  14,  1945,  or  December  3L,  1946,  or  July  1, 
1947,  is  not  entirely  free  from  doubt,  I  would  suggest  that  the  Board 
of  Supervisors  adopt  another  resolution  specifying  the  date  as  of 
which  Safeway  must  comolete  the  necessary  construction. 

Respectfully  subaltted. 

To:  Board  of  Supervisor*  CITY  ATTORNEY 

GBB 
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r«o««b«r  9,  1047 

SUBJECT!   REFUND  OP  TAXES  ON  PKOPERTT  STORED  IN  WARKH0U8ES 

FOR  CONVENIENCE  OF  Ok-NER  BUT  DESTINKD  FOR  CGNSUVPTZOIf 
OUTSIDE  OF  UJ;ITBD  STATES. 

D«ar  Sir: 

I  aa  in  ree«lpt  of  your  requeit  for  an  opinion  aa  followai 

"Tranamltted  herewith  la  the  claln  of  Aaerlean  Tobacco 
Company  for  refund  of  $1,982.51  which  It  allegea  waa 
erroneously  or  Illegally  collected  aa  peraonal  property 
taxes  on  clgarettea  and  tobacco  atored  in  a  bonded  ware- 
house and  dealgn- ted  for  export  on  the  eases sment  date, 
and  which  were  ultimately  dellTered  to  ships  as  'sea 
stores'  for  oonsumotlon  outside  the  United  States. 

"I  understand  that  though  the  merchandise  was  intended 
for  export,  it  was  stored  for  an  indefinite  time  for  the 
convenience  of  the  owner  in  filling  orders  for  such  mer- 
chandise and  its  ultimate  destination  was  under  the  control 
of  the  owner  at  the  time  the  taxes  were  levied.   The  prin- 
cipal questions  consequently  appear  to  be  whether  or  not 
sea  stores  are  exports  and,  if  so,  whether  or  not  the  con- 
tinuity of  transit  of  such  goods  into  foreign  cosneroe  was 
broken  by  store,  e  and  they  became  subject  to  local  taxes. 

"!.^ay  I  please  hare  your  opinion  as  to  whether  or  not 
the  American  Tobacco  Company  is  legally  entitled  to  the 
refund  which  It  claims." 


0  P  I  2^  I  0  N 

Attached  to  your  request  are  the  letter  from  the  American 
Tobacco  Company,  the  claim  for  refund  and  certain  other  documents 
and  copies  of  letters.   The  letter  from  the  American  Tobacco  Company 
Indicates  that  individual  package  tobacco  in  question  were  specially 
stamped  to  read  as  follows t 

"Sea  Stores 

for  Consumption  Outside  the  U.S. 
Penalty  for  Iraudulent 
Relandlng  or  Sale  in  the  U.S." 

The  letter  states  in  partt 

"Since  it  is  illegal  to  sell  or  transport  sueh 
tobacco  products  without  Federsl  revenue  stops 


p 
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exe«pt  that  b«lnn  sold  or  traaaportad  undar  ^edaral 
ragulatlona  for  axport  purponea,  alnca  tha  marehandiaa 
In  quaatlon  waa  pradaatlnad  for  shimaant  abroad  and 
waa  tranaportad  and  tamporarily  atorad  In  San  hranolaoo 
in  bond  undar  Fadaral  ragulatlona,  and  alnoa  tha  mar- 
ehandiaa waa  in  fact  dalivarad  to  ahipa  for  conauMption 
outfllda  of  tha  Jnitad  Stataa,  it  la  claiaad  that  tha  pmr^ 
aonal  pronarty  tax  doaa  not  apnly.   Tha  clgarattaa  and 
moking  tobacco  baing  apaoially  aarmarkad  and  not  baaring 
Fadaral  ravanue  atampa*  it  la  our  contention  that  avan 
though  thay  wara  in  fact  tamporarily  locatad  in  San 
Franoiaco  on  tax  data  thay  vera  in  affaot  *in  tranait* 
from  factoriaa  in  tha  Southern  atataa  to  pointa  outaida 
the  United  Statea.   Undar  no  oiroumstancaa  could  thla 
marohandiae  be  dlvartad  to  domaatie  oonauTotion." 

The  quaatlon  in  tha  insitant  ease  la  whether  the  tobacco 
upon  which  a  tax  waa  levied  by  the  City  and  County  of  San  Pranciaeo 
waa  to  be  conaldered  aa  property  in  interatata  ^uiiarca  and  there- 
fora  not  aubjeet  to  local  taxation  or  whether  there  had  been  ' 
auffieient  break  in  tha  continuity  of  interatata  tranait  to  Juatify 
tha  imposition  of  tha  tax  by  the  City  and  County  of  San  Franclaeo. 

Tha  general  principlea  determinatiTa  of  the  quaatlon  have 
been  summarized  by  tha  Supreme  Court  of  tha  State  of  California 
In  the  oaaa  of  Von  Haimn-Yo\ing  Co.  v.  ran  Franeiacoj  29  Cal.  (2d) 
798,   At  page  80S  tha  court  stated: 

"The  basic  iaaua  with  reapect  to  the  taxability  of 
tha  gooda  that  ware  ahippad  by  rail  to  San  hrancisco 
la  whether  their  atoraga  in  San  Franciaoo  conatitutad 
auch  a  break  In  their  interstate  tranait  aa  to  ramoTe 
them  from  the  protection  of  the  coramerce  clauae.   Neither 
tha  fact  that  the  ^ooda  had  morad  in  interstate  commeroe 
nor  the  fact  that  furthar  movement  was  intended  is,  alone, 
a  bar  to  tha  tax.   (^acon  v.  Illinoia.  227  U.S.  504,  516 
/5S  S.Ct.  299,  57  L.Ed.  615/.)   On  the  other  hand,  tha 
fact  that  the  ahipper  could  hare  dlverte(Vtha  gooda  froai 
their  deatination  doaa  not  remove  them  from  tha  protection 
of  the  commerce  clauae,  if  tha  other  facts  ahow  that  the 
Interstate  tranait  had  already  begun  and  the  interruption 
of  thia  tranait  waa  only  incidental  to  its  oontinuatlon. 
(Huphea  Bros.  Timber  Co.  v.  rinnaaota.  272  U.S.  469,  476 
/47  F.Ct.  170,  71  r.Ed.  559/.)  The  rule   overnin^  tha 
traak  in  tranait  is  stated  in  Winnesota  v.  Blasiua.  290 
U.S.  1,  8  254  S.Ct.  M,  78  L.Kd.  151/»  •■  followat  '.  .  . 
tha  ?tataa  may  not  tax  property  in  tranait  in  interstate 
coamaroa.   But,  by  reaaon  of  a  break  in  the  transit,  tha 
property  may  come  to  reat  within  a  State  and  baonme  sub- 
ject to  the  power  of  tha  r tata  to  impoaa  a  nondiscrimina- 
tory property  tax  ...  .  Tha  'crucial  quaatlon*  in  da- 


t«rmlnlng  whether  the  State**  taxing  power 
may  thu*  be  exerted,  la  that  of  •continuity  of 
trenslt. '   Caraon  Petroleun  Co,  t.  Vial.  279 
U.S.  95,  101  ^49  P.Ct.  292,  75  L.Kd.  6P6/.  .  .  , 
Pormalltiea  aueh  aa  the  forma  of  billing-  and 
mere  ehanfrna  in  the  mflthod  of  tranaoortation  do 
not  affect  the  continuity  of  the  tranait.   The 
question  is  always  one  of  aubstance  and  in  any 
particular  case  it  is  neeeaaary  to  connlder  the 
particular  occasion  or  purpose  of  the  interruption 
during  which  the  tax  la  sought  to  be  leried. ' 

"The  question  therefore  is  what  occasion  or  puroose 
will  brinf;  the  property  within  the  Jurisdiction  of 
the  local  taxing  authority*   If  the  break  in  Interstate 
transit  Is  Kerely  incident  to   the  Interstate  Journey, 
such  as  a  bx»eakdown  in  the  transportation  system 
(Champlaln  Realty  Co,  ▼,  Brattleboro,  260  U.S.  MS 
J^4S   S.Ct.  146,  67  ^-.Kd.  309/),  or  a  delay  to  promote 
the  safe  or  conYenient  transit  of  the  prooerty 
(Champlaln  Realty  Co.  v.  Brattleboro,  supra;  Kellev 
V.  Rhoads,  188  U.S.  1  /25  S.rt.  259,  47  T.Ed.  ?59/), 
to  await  ships,  or  to  permit  accumulation  of  sufficient 
cargo  to  load  a  ship  (Caraon  Petroleum  Co.  ▼.  Vial,  279 
U.S.  95  /49  S.Ct.  292,7?  T,.Ed,  626/),  the  pronerty  remaina 
immune  from  local  taxation.   A  oroperty  tax  may  be  im- 
posed on  the  cargo,  however.  If  the  interruption  la  'not 
in  necessary  delay  or  accommodation  to  the  means  of  trans- 
portation .  .  .  but  for  the  business  pxirposes  snd  profit 
of  the  /taxpayer/*  (Ueneral  Oil  Co.  ▼.  Craln,  209  U.S. 
211,  250-2M  228  F.Ct.  476,  52  L.Ed.  764/j  Susquehanna 
Coal  Co.  V.  South  Amboy,  228  U.S.  666,  668  /?5  F.Ct. 
712,  57  L.Ed.  1015/),  such  as  s  halt  to  process  the  goods 
(Bacon  ▼.  Illinois,  227  U.S.  504  /S5  S.Ct.  299,  57  L.Ed. 
615/;  Missouri  '  aclf Ic  R.  Co.  v.  Schnloper,  66  r.2d  SO), 
to  accumulate  a  stock  of  goods  to  enable  the  owner  to  fill 
orders  more  readily  (Susquehanna  Coal  Co.  ▼.   outh  Amboy, 
supra),  to  separate  the  gooda  for  distribution  to  cus- 
tomers, to  place  the  /  oods  in  different  contalners(0«neral 
Oil  Co.  ▼.  Craln,  supra)  or  to  hold  the  goods  for  sale. 
(Mnnesota  ▼.  Blasius,  290  U..S.  1  ^^54  S.Ct.  54,  78  L.Ed. 
151/;  American  : teel  &  Wire  Co.  t.  Speed,  198  U.S.  500 
/24  S.Ct.  566,  48  L.Ed.  558/;  Brown  T.  Houston,  114  U.S. 
622  /5   S.Ct.  1091,  29  L.Ed.  257/.)" 

It  appears  Tram   your  request  and  the  accompanying  doeuments 
that  the  tobacco  though  intended  for  export  waa  stored  for  an  in- 
definite time  for  the  conrenience  of  the  American  Tobacco  Company 
in  filling  ordera  for  such  merchandise.   The  Instant  oaae  •T'P««rs 
to  be  similar  to  that  in  Suaauehanna  Coal  Co.  ▼.  South  Amboy.  2P8 


U.S.  656,  57  T.,Ed.  1015,   In  th«  Sus;.u>h«nna  Cowl  Co.  oaa«,  ooftl 
was  ahipped  from  Pennsylvania  by  its   ennsylvanla  onnar  to  Its 
own  order  at  a  New  Jeraey  tidewater  port,  where  If  no  bottoau 
were  avallnble  for  ita  continued  trnnsportation,  it  mam   dumped 
into  a  coal  depot  or  atora^e  yard,  to  be  later  transferred  to 
bottoms,  as  occasion  required.   The  intention  of  tie  owner  waa  to 
keeo  a  certain  auoply  of  coal  on  hand  to  fill  antieipated  ordera* 
The  United  States  Supreme  Court  held  that  under  the  circumata noea 
there  wae  something  nore  than  an  incidental  interruption  of  the 
continuity  of  the  transportation  throu»^.h  the  state  and,  therefore, 
the  coal  was  subject  to  local  taxation  while  in  a  depot  or  storage 
yard  although  it  wan  destined  ultimately  for  porta  in  other  states. 

See  alao  Independent  yiarehouaes  ^ne«,  t«   eheele,  91  L.F.d. 
(AdT. )  967,   The  court  In  the  Independent  »arehouaea  caae  atated 
at  page  974 t 

"Not  what  ultimately  happena  to  the  goods  or 
whore  they  finally  to,  but  the  ocoaalon  and 
purpose  of  the  interruption  are  controlling. 
•The  question  is  always  one  of  substance,  and 
in  each  case  It  is  necessary  toconsider  the 
particular  occasion  or  purpose  of  the  interruption 
during  which  the  tax  is  sought  to  be  levied. • 
Hlnneaota  ▼,  IJlasius,  290  U.S.  at  10,  78  L,  Ed, 
136,  54  S.Ct.  S4," 

I  am  therefore  of  the  opinion  that  in  the  Instant  ease  there 
was  more  tha-  an  incidental  interruption  of  the  continuity  of  the 
transportation  of  the  tobacco  through  the  state  and  that  therefore 
the  tobacco  in  question  waa  subjeot  to  local  taxation. 

You  are  advised,  therefore,  that  the  American  Tobacco  Company 
is  not  legally  entitled  to  the  ref>md  as  claimed. 

Respectfully  submitted* 


CITY  ATTORlWr 


T«t  Controller 
LSM 


H-0^1 


SUBJECT  t 


D«ar  Sir: 


D«e«mb«r  9,  1947 


REFUND  OF  TAXES  WHERE  INTERSTATE  SHIP  EMT  WAS 
INTERRUPTED  BY  THE  VAR. 


I  AK  In  r«e«lpt  of  your  request  for  mn  opinion  as  follovat 

"Attached  hereto  please  find  seven  claims  of  the 
Irving  Trust   ompany  of  Wow  York  for  refunds  of  personal 
orooerty  tajces  totaling  f 519, 28  which  it  claims  were 
erroneously  or  lllecally  collected  on  the  pround  that 
th«^oods  taxes,  while  en  route  to  Manila,  Shanghai  and 
Hongkong,  were  stored  in  California  because  of  the  war 
and  shipment  continued  to  such  points  as  soon  as  oossible 
after  the  war. 

"May  I  please  have  your  opinion  as  to  whether  or  not 
the  Irving  Trust  Company  is  entitled  to  any  of  the 
refunds  it  claims;  and,  specifically,  wliether  the  goods 
subsequently  shinned  to  ^'anila  were  in  interstate  comsMree 
or  in  the  process  of  exportation,  and  those  subseqaently 
shipped  to  Ilongkong  and  Shan.-^hai  in  the  process  of  expor- 
tation when  the  taxes  were  levied,  and  the  effect  of  such 
storage," 


OPINION 


Attached  to  your  request  are  seven  claims  for  refund  for 
personal  property  taxes  by  the  Irving  Trust  Company.   These  claim, 
are  sanmarised  as  follows! 


Property 

1)   S8  cases  bolts  and 
nuts 

a)    S  oases  rayon 

S)   5  boxes  auto  parts 

4)   18  eases  bolts 
')  5)   S  cases  auto  parts 


Pursuant  to  Bill 
En  Route  To  Shipped  On       of  adinp  dated 

Manila     Stm.  Golden  Aest   November  IS,  1946 

Manila     Stm.  Oolden  v^est  Deeember  6,  1945 

Hong  Kong  Stm,  Trinity      May  6,  1946 
Victory 

Manila     Stm.  Golden  West  Deoember  6,  1945 
Shanghai   Stm,  Mount  Davis  April  26,  1947 


6)   18  cases  and  19  bales   Hong  Kong  Stm,  Iraq  Victory  ^^arch  25,  1946 
auto  parts 


7)  6  oaaea  and  1  orat*  Rong  Kong   Stn.  Trinitj  Vletorj   May  5»  1946 
auto  parts 

Your  attantlon  la  directad  to  my  opinion  rand«r«d  on  this 
date  daallng  with  tha  cMm  for  refund  of  tha  Aaarlaan  Tobacco  Company 
wharaln  tha  Aanaral  rules  of  law  regarding  tha  right  oi  tha  state 
to  tax  personal  property  are  set  forth. 

In  the  ce'se  of  Von  Haam-YoxmR  Co.  v.  ^an  Francisco.  89  Cal. 
(2)  798,  the  Callfonala  Supreme  Court  determined  that  in  the  following 
situations  prooerty  was  innnune  froa  local  taxationi 

1)   Whore  goods  hed  been  brouc-ht  into  California  and  held 
in  storage  for  shipment  to  Hnwail  rhere  the  storage  waa  incidental 
to  the  transit  of  the  poods  through  the  state  and  where  the  delay, 
although  for  an  indefinite  period,  arose  entirely  frosi  the  laek  of 
facilities  for  Immediate  transportation. 

B)   v^here  goods  ourchased  In  ralifornia  at  oolnts  other  than 
3an  Francisco  had  been  delivered  to  common  carriers  for  shipment 
to  Hawaii  and  had  becrun  their  Interstate  Journey  but  were  diverted  to 
San  Francisco  warehouses  because  of  the  shortat^e  of  shlppinf  spaee. 

S)   Where  roods  were  purchased  in  Pan  Frsnclsco  and  delivered 
to  warehr>u8es  because  the  wartime  em«rreney  rerulRtions  orohlblted 
innedlate  delivery  to  the  carriers  but  were  committed  *^?  ■°T»;;'**^^"* 
of  the  state  in  view  of  the  fact  that  shlpolng  permits  had  been  ob- 
tained. 

In  the  Von  Hanm-Young  case  the  delay  In  shipment  was  caused  by  tha 
lack  of  shipDlnK  I'aclllties  resultlnp  from  the  war. 

In  the  case  of  the  Instant  claims  the  goods  were  stored  in 
th.  sis  F^ndsco  warl^ouse.  pending  shipment  to  Vanlla,  Shanghai 
anS  H^  kSng  because  shipment  to  these  places  ws.  l«PO"i^lj  during 
fh«  m^y       Thi  shipment  was  completed  after  the  end  of  the  war.   xne 
«i?nMnl..  o?  Jhe  Von  Hamm-Younn  case  would  ^'overn  in  the  case  of  these 

been  committed  to  movement  out  of  the  state. 

The  claims  for  refund  In  the  ^;^«^»"*  ;"•  i:;mi^r'M^*'t947':*^our 
were  filed  with  the  Boerd  of  Supervisor.  on^Septembjr  ^l.  1»47.    our 

;ii:?ir^;j.^':u^^'itr;:^u^s."ori:;erw"hi:£  ..ction  provides. 

"Conditions.  No  order  for  a  refund 
under  tWla  article  shall  be  made  exeeot 
on  a  claim: 


"i^h   ^*^***  "Ithln  thrmm  yra   after  ■Aklag 
or  th«  payment  sought  to  b«  refunded." 


Mo  order  for  refund  may  be  nade  therefore  where  the  tax  waa 
paid  more  than  three  years  before  the  claim  waa  filed. 


Reapeotfully  sutaadtted. 


CITlf  ATTORHir 


To:  Controller 
LSU 


P 


or  Poriait  to  rr«»*n%  TtM«irio«I 


I  hav«  7our  yt<p<»»  for  an  opialMi  m  follow*  i 

M  B  a  t?  r  g  y 


•u»'-:lfi«lon^  »h«  question,  ^arln«»  UmmtIaI  4««e«l* 
«tlon,  r^^.  «'.-«  1^,.  it»  *ttiMtr«»*  Tti«y  ar«  Miring 
for  ft  11  r«it«  ft«  A  ti^Mitm.       Timm  ?• 

•xlttln^  acHfte  definition  of  *Tb««tr«.* 

i  •     don  tiii«  May*  *9a«*  lU  disev«tl< 
In  aT-  *  "  *   **  *-^'''^*»  '*«««rlftl  Awi</ci«%loa* 

a  p«x  mnnoM. •  not  to 

3   f   I    «    I   Q  y 

In  4t«iditU  tSil*  A&«stion  It  aawt  fivH  ^ 

unt2or  t^.•  -ie»  !Jatlll«s  Codo  t»i»  preali"*^  i^  ^aMttds  f  «•  *?J|*?* 
sid^r*.-!  s  *th«*tro"*  or  «  "pu^Uo  ••■*  it.        thy  iwm  u»«a  r«i 

th*  4>r«2ii«««   l»  not  oor.troUln*.       :*  -^  -,!****  anfl  In  pliy»*»ftx  ••« 
struoUoti  •  thMtro  &t  •  iiuaio  MtOMtily  onit  ««  doflncA  ^  «•  ■■■ 
CodoT       A  noro  <lot*U«3  di»*crlptlon  ««i  •  lUi  of  tb*  ■;;">;>^"* 
of  tbt  pr«ial»«»  •<na6  fcnv»  to  too  fwntohafl  ;>ofor«  «  d«eloloa  MB  •• 

%rA  corpo.pood«ioo  fumloh«S  by  tbo  ».  -  '^J"  JJi^Vl^STJ^ 

tb«  purpooo  of  prooontin«  ■th^U-.  '...^it  I3t 

^^,!l.-*^*..*,  .   *iono   >«tiio«n  o  tbo^  ••••«oly  unlt« 

,t!  •  u»«d  f«r  too  opocific  parp^—  of  jNPMMUnt 

%fao«vri.  «*  -'i    vj/^mtio  porf«»*nnn#o» 

!:>io  «wpt  foot  tfaot  tixu  •«:f^«;ii<«  PfJii:  KSI^SS.S!'* 

In  tiM  po.t  put  on  thootrlool  i»orfoynnnMO.  ^^^^J^JZ^t^^ 
porBlosloa.  iSulu  not  i-m  •  controUin*  fnoior>  Jf_^^_r^J^ 
Srl^lly  ln«f**lly  •otiUod  to  do  oo,  «»••  tb*»  -r*^  •^•M*  M(  M 


BoATd  af  ^rKlt  Appeals 

g>t<tf?<y  d^  IW47 


p«r;«tuaii«(i«     aor*«v«r« 


p«r;wvuaiwo«     a«r»9v«r«  i  iiiKi«rft«*aa  xrom  caa«r  miit  tt»t  mi 
previous  A^proraX  £l7«n  l>:f  hla  in  ^attAttr,  1947^  %•  Ite  a^pllcAnt 
to  »p*riito  %a  *  publl«  aM«ML7  unit,  •*•  a«««d  uf«a  %Im  Ctvl*f'« 
c.Uia  ^a  '>«il«r  iiuit  /our  hoaofmttl*  body  tMi4  ApflrvTad  ths  •ctir« 
9ullJ,ln<;}  «h«r««»,  in  fact.  70a  bftd  •ppr>wd  Mly  «  portioa  of  iii« 
)RUJUIlag»  «nd  lb*   thMtr«  U  not  InoloAai  la  Um  •»>>•*•*  MrU«M 
FttTtbwwoy^  pvrlttt,  ir  Afiy,  Iftsuad  M  Um  a^ili^atti.  or  \%m  p8>** 
d«««»«or««  ««r«  ^»ui«>:2  apoa  &«fttloa  640    of  Ita*  oli  Building  Code, 
«hleh  p«relttod  lnoId*ni«l  thMttrleAl  pr^Acntetlens  in  a  pabll* 
•»s«al^7  unit*     'ihar«  it  no  aufeborlty  for  tuob  «  porait  In  tho  &•• 

..040« 

TTlth  th«  fOT«soiQg  intpoaufftlgn,  tt  1«  rtj  oplnloa  thn%  yoa 
•  your  <31«t»ret  rait  to  bo  loouad 

ant*    Sootioa  -^  '  codo.  to  «hi«h 

-Dl,  Ailewi  tw  wi  oAorolo*  df  ^  '    ^n  In  ootalttifls 

.u-ii&  to  dOM^Iy  oitli  tbo  a««  Codo  -*  oxtont  n—o o— ry 

%c-  iM^«  t4»«a  sAfo*     It  has  boan  b»K  thai  tho    o&ik:  of  ror^lt  A^poalo 
la  a  fuet^flt^'^lns  bo^yt  that  it  nay  aoka  it«  own  inva»tlg«tioo  and 
1  nfiopandiiit  or«a«r  t»a«o4  thoroon  •  Lindall  v.  lapft  af  tmrnlAAaami^ 
^    al«  ad  20SJ  oroif  ».  Dullaa,  eTcSt.  ipp.  U  Wi*    »l  WIU 
oa«««  «ire  ftlJ^o  auttu^ity  for  tha  rulo  th«t  •  Wt%  of  MndanM  aiar 
not  JO  Mployod  to  OQapol  an  adaiaistrat  Lva  as«ai«7  poaaaoaiac  dia- 
oratloaary  pvMiP  to  aot  In  a  partleular  aaar^«p«  a'sd,  fortiior,  lltat 
unlo»«  tharo  Jvaa  ^—n  a  olaar  aUuao  of  toa  p«wor  of  dUorotloa,  tba 
daalaioa  of  ti-.o  agoacy  win  not  6a  dtatorbad  by  tha  aoarto* 

Xa  mtfvlaln^  your  disarotion  it  la  0tt£s*tt«d  that  yw  IsMf 
la  alnd  tha  par^o^*  of  tiio  «•»  »iiidlns  0«da  oat  forth  la  S«a«  lOt* 

::#M^QtraIIy  auQaittad« 

City  Attomay* 

tci    BQiis  or  mvtT  iir -a'^^uj^ 
City  baU 

San  ?)«nfti«00  8 


CHA:DB 


•,  1947 


SUBJECT  I  AitUorliy  of  Director  of  ?ubLlo  R«*Ith 

nod  Fir*  Prevention  dureeu  over  •  Pub  lie 
ttnting  riAoe  cooduoted  on  •  Yeoht  tied 
te  e  neg , 

Deer  Sin 

I  hsve  jour  request  for  en  opinion  as  foUofeei 

R  R  si   J   F.  :^  f 

*Rece%tX7  t;.ie  depertaent  bee  received  en  epplleattl 

for    ^u>Ilo   »«tin^,  Pleoe  Feanait  for  the  Yeeht  l.'iveder* 
Tiiis  yeeht  la  e  «ee*;^;olni{  veseel  in  efaerie  of  e  lioeaesd 
eeptein^  lioeneed  en^oeer  and  ore««     The  boet  la  under 
license  of  the  Coast  Ouerd* 

"It  ie  to  M  xtMA  ee  «  eluto  •  Tbe  Inveder  Xeontlns  ead 
Fiakiine  CXub*     The  netfeerahip  »iU  t>e  XLaited  end  eolr 
settbera  an.)   XX^\t  ^aeeta  ellX  ue  aerved*     Ihls  ie  ainilar 
to  ttie  3<riMAian  vluUf  tbe  union  tee^e  or  enj  oUaer  of  the 
clubs  Xeeeted  within  the  city  end  eouaty* 

'The  jraeht  la  provided  with  the  necessary  ^pera  of  the 
Coest  Ouerd  far  e  eee^^oln^  /eeht  e^uJ  le  eq^iipped  elth 
siOiiern  e»ii;^s  end  hea  e  ateeX  huIX* 

*It  viXX  not  be  peraeneutXj  etteohed  to  enj  pier  la  ftea 
Freneiaeo,  es  It  ia  to  be  ueed  eeverei  deys  a  veek  br  the 
nassbere  under  t^^e  direotlon  of  t.-^a  Xieensed  peraonoel  far 
flahing  and  yachting  pur»30«ea«     »hen  not  sr  «   «^^   In  the 
Xatter  eotlvitiaa,  3  «  wlU  be  tied  up  to  r  end 

neKoere  ■»/  have  tiiniMNr  aboard  end  Rey  in^U-  '-via* 

*Whet  I  »o;a.d  like  to  knee  ie  ea  foXXoeai 

•(i)     roes  t-^'-  '^f '"'•♦•^'•*'^t  '^ve  euthority  to  requeet  thet 
thia  ort;ar.i*«v  ^o   va^XXxK/,  /ieee  Ferait  ttfm 

the  iepert-:^nt     i    *-."*-..   ..^- 

■{^)     if  so-  eo^ad  the  Fire  liepertiaent'e  reeoletieee  here 
to  be  cos;pUe(l  wiU;  or  »o^iXJ  the  approval  by  the  Ceeat  Ouerd 
cf  tue  fire-fl^htin*  ♦<|uXi««n^  *'^-'     •*'^*  ^''  •'<'•'•  ^ 
aufficlent?* 

9  f  I   S  X  w>  M 

A  M-ior  oslolea  of  t  ia  offlee  deeiln^  vlth  e  ennrtiit  ai~-iler 

probXe.  teJJ  S^e*5^ione  of  ^•-^J^ ^ ^ ^fjl  ^^^^t^^ 
ipplioebXe  to  e  nleht  oXute  to  be  eeoAietoi  on  e  rlvw  beet  tied  to  e 


MyartMMt  of  ?Hiblio  li««lih 

tmiam  2 

pl«r«     Th«  opinion,  &m%9**    '•>-  '»,   v-«7,  «a«  forw^iM^c  to  70a  unter 
Ux«   titl«t     •Authority  lUDlU  ii««lth  v-»«r  slgW 

vlutt  ContiuDted  on  Rlv«r  — «   **«     ,  ;  l«p."        In  thai  o»>inioa  1% 

1«  to   >«  net«d  tii&t  «f%«r  «  «onsid«rfttion  of  Ui«  *atboritlM  elt«d« 
«  oor.oXaslon  ^^m*   '•»Aah*d  wUelrig  ap^tlioa^i*  to  tho  rlvor  boat  all 
tue  laws  of  V  aaA  Ooiirity,  and  all  tta«  rulaa  and  ra^ulaUona 

of  tha  i:<«|Mirtw«   v  ^^   i»tabUa  Haalth. 

An  atUsiji^t  al£ht  b«  smda  to  dlatlivrJi*-^  tua  op«rationa  of 
tha  ^acht  *r!fVADIK"  fron  tha  aald  rl>ar  boat  In  Vaat  tha  lattar  «aa 
to  ^  tlad  parsanantlj  to  a  plar  aurini^  Ita  nii^t  alu^  aparationa* 
Fr«B  tha  fa«tt  •tutad,  t^aa  Taeht  "j     »f  rj^"  1>  a  aaa^^aii^  vasaal  and 
en  aararal  day*  a  W9)c  it  It  to  oa  uaad  for  tba  pujp— a  of  yaahtlag 
ami   fiahingf  all  in  riavi^abla  itatara*     It  !•  oonaadad  that  t.'ia  laaa 
r*  ':-  -      'ty  aafi  County  r.       *    -  -   "'.oa  and  ragulatlena  of  any  of  ita 

;.8  aould    a»    be  •  to  tha  Tacht  ■  .   va:  :j^."  whlla 

.  1  »<>.Mr«  Mitaida  tii*t  juLjiJ.«u^«^tlonal  llsita  of  tha  City  and  County < 

.    or-r,  tba  a^plloatioa  tor  a  Pulilio  rating  rlaca  .or: It  aaa  wada  to 
covvr  tha  'jualnoss   to  ba  oonduetad  on  tha  yaaiit  vtilla  tlad  to  a  plar 
vithls  tha  Juriadlotlon  of  tha  City  and  Cai&aty.     It  1*  to  thla  parlo4 
that  «a  dlraat  our  attantlon* 

Fraai  tha  flMta  ataMd.  it  apiiaara  that  t  r  — ^t9  of  tha 
DMht  a<mtaaplata  forsdac  a  oiuh  icaoan  aa  Uxm  *  k  Mtim  h 

n^liXi'Q  CUQ-^,"       ?ha  awtoara  of  this  elub  will  b**  «   w^i^lad  not  only 
to  an  Jay  yaabtlng  and  fiahiag  j>rlvil«gaa«  jut  alao  to  ooard  tha 
y««M  whan  tlad  to  a  plar»  to  hava  naala,  and  to  also  partaka  of 
alallflllc  havara«^as«     Tha  laawoart  ahila  aojoyiiiii  thaaa  ,<rivll*Kaa  nay 
alae  invito  frlands  a0oar4  tha  yaoht* 

%hila  tha  Yaoht  "IlfVAl^Si*  la  tlad  to  ttim  plar  atwJ  ahila  aoah 

tottalnaaa  ia  oain«j  eoodaaiad,   it  la  within  tha  Juriadlotlaoal  llAila 

of  tha  City  *nd  County  and  olaarly  within  tha  ^rovlaloaa  of  tha 

daflnitl:in  of  a  puolio  aating  plaea,  aa  dafinad  In  &a«Uon  4tl(a)  of 

tha  SMitb  Coda.     7h»»fov,  all  of  tha  other  pro?ialona  of  tha 

■aalth  GQiim  daaling  with  pubUo  aaU'^g  pUaaa,  naaaly,  aaoUona  431 

to  4»5-  l-^ol  lalva,  t^r*  ai^wll  ahla.       tt  doaa  not  appaar  that  ^ntar* 

taifVM^t  I*   to    ia  ^^rnlahad  In  a.  dltlon  to  tha  aanrios  of  Mala  and 

al-  5iP»i;aa.         n^ttr  B.ieh  oiroiwatanaaa  than,  Saotiaoa  460> 

det  <s.  of  «»•  Haalth  voda,  da  not  bawa  to  ba  aaapliod  wlth# 

and  a  A  for  a  par«it  to  aor»duat  a  public  aatlng  plaaa  on  tba 

Yaoht  •  <i«#«  not  flr.t  hava  to  ba  auhadttad   for  approwal  ta 

tha  l^partaaut  of  Elaatrioity,  ^ha  yaau  .t  ^^^^  ^TtfTthTin 

tha  l^paytMnt  of  ?^li«  »?^>»»  •»*  •JlfJ*'K^.^Ji^J?tr^Sr 
and  Fu^llo  ^^afaty«  aa  pro>rida«  in  SaaUan  4Ct  of  tba  Maalth    -odo 

daallr.f,  -it.  night  oluba* 


D«pftrta«Rt  of  KU»Ii«  BMath 
S*««ab«r  iig  1947 


^^  r^  **^*  **f*!  '^^  "••"•  how«v«r,  that  tixm  i^suUUom  of  ih« 
Fir«  r«£»rt>«Jt  do  not  hav*  t«  »«  •o^ll.d  •Itti.     m  «lM  iftttniM 
of  sp«oiflc  l«i»l»l«Uon  ay  ttM  StoU  of     allforrU.  SMtioa  M(a) 
of  th«  Fir«  Code  porsau  tr.«  Fin  n-eveaUM  fturMa  W  unimt  m 


I 


in«p«etion  of  tn«  yeeht  to  aae«rt*ln  «ti*th»r  %bmn  •«•  pr«p«r«  safe 
and  idc^2At«  23««ns  of  tsrecs  tiverofram,  an;2  thai  aU  •t&v  Um  ftad 
ordlnuieM  rOf^ftrdln,/  flr«  prevention,  etc..  ere  eofere^d*  s«ati«i 
3v(e>  reedi  ec  foUewei 

*¥h«  aeabere  of  the  i^ureeu  ere  iverej/  «m>o«er«d 
to  enter  upon  eittf  aekre  InepeotLone  of  ell  touildiayig 
■tructauwp  '"     r«aleee  within  the  city  end  CcAinty  of 
&en  Fren  r  i.i«  pxaryeee  of  t^eterxlnln^j  if  all 

Uwe  r>'  '  -'-—•-       ,<3  ell  lave  of  toe 

^i-tj  '  ^ve  been  cgipliai 

with  r>  ^ui>i.v«   i. .'  ,>i-'>>'^ » t~ .  tFH.i  &  t\v ..  •de<}°.>ete  nesne  of 
e£7e«  t:.erefro{£«  end  ell  leva  «r:"   or'^llneivive  regerd* 
In^  flr«   •;'■•— "'--^  fl,.,  ;jrotr-'    --        •   — -s  spread 
eontrol  :.:  >:<ij^led  wit  .r  ^re- 

eeutlcme  ui  v     -i^.         ^lataXoed  mi.  mlx   1.1.  09  imt  toe 
protect  I  v^  of  Uvea  er»  •  property  fr<M  fire,  end  tiMj 
ehall   tax«  each  s  ition  as  stay  ^  ueoeaeery  to  enf oroe 
ell  leve  end  om'.lneneee  rele tints  to  thle  eubjeot.* 


Coneieeretloo  t;aa  b—n  giver*  to  the  fleet  thet  mneroae  other 
aea-rolm,  vessel. a  a  c!  llnere  dock  et  t'i«  >lere  elorm  Ser.  "-■-  '. ^oo'e 
«aterfr::»nt  a  .     t  .  t   t  -^y  ere  not  aede  air^Jeet  to  th$  re.-  3  re- 

ferret  to  In  tb.la  opinion*       The  dlatin<.ulsiiirvg  feetore  uei.7.««,)  theee 
ooean-^oln;;  veaaels  er.d   Uie  Yeeht  •:    -AriT"   la   toat  the  aiain  end 
prinelpel  bueine^e  of  Urn  eveve^o  vMael  deoklt^  et  'en  rreneieeo  ie 
that  of  eerryinfi  pdee«ng»re  end  e«reo  to  end  flpeai  other  porta*     ihile 
a   ch  veeeele  ere  hAvbovd  la  6«&  Frencleeo  9ey  they  ere  riore  for  the 
purpoee  of  dlecherslod  a>Mti  peeeengore  er  eergo  ee  they  earry,  and 
t       '     '        on  of  other  peaeensere  end  oertfo*     The  Teeht  •;   v<»ii,;R* 
oe  ac  entirely  different  t  ^e  of  operetl  n.     A  neia  aod 
«  ;>e  .\.iiax  .jart  of  itr.       ~  *  ~mf  will  Oe  tse  eeodoctiitd  of  e  *elnl»,* 
e  natter  « -Ich  eoeea  .he  <ief  initlon  ef  •  publie  eetinc  plaoe, 

ee  defirjed  in  the  aeaxk..     vue* 

You  ere  thfiref— ^  --vlaed  that  ell  of   *^   ^"  —    -*'  '^'•^  Ciiy  M4 
county  of    en  >rar.cl.  aU   t  e  r;lea  ax:  '  the 

0»p«rtaient  of  Fuullc  ..t^axva  w  ulvJ  avidly  to  t.^t    ...«.«  »hlle 

Mm  tMeiaeee  of  e  padlle  eaUo^  ;>leoe  ie  conducted  ti^ereon* 


'1^  RSaLIH* 

T.   A,      r     ..'e. 


Xdure  very  troly* 

J  :  •     .  J]Jl»  City  AtienMj* 


v^f-- 


V 


D«o«Ba>«r  10,   1947 

SUBJECT!      AUTHORITY   OP  BOARD    OP  SUPERVISORS   TO  MAKE    ISDEPEHDEW 
SALARY  SURVEY.  xxu/orsiwctr* 

0«ntl«m«nt 

I  b«v«  your  request  for  an  opinion  as  foUowit 

"The  Finance  Committee   la   at  the  present   time  conalderln* 
Proposal  I;o.   7381   (Series   of  1939),    copy  of  which  U 
attached  herewith  for  your  Information,   which  contempii  tea 
authorising  the  Finance  Coamlttee  to  undertake  a  salary 
standardisation  survey  Independent  of  that  conducted  by 
the  Civil  Service  Gonu.ilsslon.** 

"In  connection  with  said  Proposal,   and  pursuant   to  direction 
of  Supervisor  L'ancuso,   you  are  noreby  respectfully  requested 
to  furnish  your  written  opinion  as  to  wtiettier  or  not  the 
Board  of  Supervisors   or  any  of   its  coiiur.lttees  may  properly 
undertake  such  an   Independent  survey,    or  whether  the  boaM 
Is  restricted.    In  the  >iiatt9r  of  adopting  salary  standardisa- 
tion schedules,    to  the  survey  or  surveys  compiled  and  pre- 
sented by  the  CinLl  Service  Commission  pursuant  to  provisions 
of  the   Ciiarter." 

OPINION 

The  fixing  of  the  compensation  of  municipal  employees   Is  a 
municipal  affair.     The  Board  of  Supervisors,  as    the  le^:l8lative  body 
of  the  City  and  County,   Iak  authority  In  thla  regard,   subject  only  to 
the  limitations   of  the  Cl:iarter. 

The  limitations  aa   to   salary  survey  are  contained  In  Section 
151  of   the   Ciiarter,      They  do  not   forbid  the  Board  or  any   of   its   mem- 
bers to  make  such  survey  as  either  of   them  may  desire.     Nor  do  they 
forbid   the  reporting  to   the   Board  of  any  data  so  obtained  or  the  con- 
sideration of  It  at  the  time  of  consideration  of  the  achedules  of 
compensation,    aummary  of  data  and  other   information  submitted  to   the 
board  by   the  Civil  Service  Commission,      «hen  any  proposed  amer.dnient 
to  such   achedules    is    transmitted   to   the  Civil  Service  Commission  for 
review,   arialyais  and  report,    the  Board  should  also  trarismit  to  the 
Coranlsslon  any  of  such  data  which  it  rogarda  aa  warrantlnc  the  amend- 
ment. 

As  to  the  appropriation  and  expenditure  of  fvinds  for  salary 
aurvey  purposes,  however,  section  151  contains  a  definite  limitation. 
It  Is  as  follows: 

•♦The  board  of  supervisors  siiall  appropriate  twelve  thousand 
five   hundred  dolUrs    (•12,500)    to   the  civil  service  commis- 
sion to  be  known  as   the  salary  surve;  fund  and  to  be  uaed 
exclusively  for  defraying   the   cost   of  surveys   of  wa^^es   in 
private  employment  and  in  other  i:ovemraontal   Jurladlctlona 
and  maklnii   reporta  and   reconmendatlons    thereon  and   publica- 
tion thereof  as   herein  provided.      No  expendlturea   stiall  be 
made   therefrom  except   on  authorisation  of  board  of  supervisors. 


> 


^•oenab«r  10,   1947     #8. 

m  tiie   event  of  the   expenditure  of  any  of  eald  funde,   tha 
boftrd  of  supervleore   In  the   next  aacoeedlne  annual  bud/jet 
■tiAll  appropriate  a   sum  sufl'lolent   to  rei.-nburae  aaid  ealery 
eui^ey  lund," 

This   limitation  wo;U.d  be  entirely  .-neaninGlesB    If,    In  spite   of 
it,    the    board  could  appropriate  to   the  Civil  service  Commiaaion  a 
sum  In  exoeaa   of  f 12, 500.,   as  there  provided,    or  could  appropriate  any 
sum  at  all  to  any  other  body  or   individual  for  salary  survey  purpoaes. 
Thm   provision  is  a  limitation  on  the  Board  of  Supervisors  as   to  both 
tha  amount  and  method  of  appropriation  and  expenditure  of  funds  for 
salary  survey  purposes. 

I  therefore  advise  you  th»t  you  can  institute  such  independ- 
ent salary   survey  as  you  desire,   provided  that  you  shall  neither  sub- 
stitute  it   for  the  method  set  forth  in  Section  151  of  the  Ciiartor  nor 
appropriate  or  expend  money  of  the  City  and  County  for  such  purpose. 

Respectfully  submitted. 


CITY  ATTORNEY 
Tot   Board  of  Supervisors 
VF 


L 


10«  I»«7 


■I:  I/.  ^t«r  Ordln«no«  «  ^  tflatttf 


2^iVt 


I  h»T«  your  r«qiw«t  for  an  oplolon  mt  follotra  i 

"I  vould  «i>pr«oUt«  an  •plnlM  fMM  ysor 
offiee  A  ftUiar  «p  not  th«  l«r.;juia«  of 

trsfflo  ..\m  for  parking  violation*  in 

«n  •atabliaha^  "parking  attar  aana"  ara 
aoithopliad  on  f^atur^ay  af tajnoaiM »     Iba  ar* 

^;-t3a  as  r\om  vrlitan  doaa  not  apaaify 
■^i  rday  aftamooaa  as  ^iag  an;  aaaa^tloa 
jut  t  oaa  atata  ttet  Iha  pavkias  vaatrl-^Uoaa 
do  not  ajr'vly  on  'Suadan  or  Bolidiays**     l>oaa 
tha  tam  >  Holiday*  inoIuAa  Saturday  aftaraoaoa 
Ia  thia  oaaoT* 

^  if,  I  ■?  ^  9,,W 

>n  »ovam&«r  10,  1947«  :>aotl90  9  of  tha  Traff  la  Coda 

was  a  G  ^  J     -5y  .n  '  roto  auadlvltloa  "o*  daflnia^  tha  aard 

u-:>\Xilu'J,         ..*».:fc,;..-i;        r>aad8i 


saetlon,  ualaaa  otharviaa  apparant  fraa  tha  aantaatt 


*(o}  *lloll(;ay*»*  Vamrfrrmf   tha  word  •holidayt* 
tk^ifmm^   It  abali  Inaluda  Saturday  aftamoana  aftar 
12  ©• clock •• 

It  is  to  ba  notad  that  tha  partlaular  aadootatii 
aat  forth  la  auMlTlalon  "o"  la  apyliad  «r*anavar  tha  vord 
"Holiday"  U  iiaad  in  tha  traffl*  Coda. 


tar  Ordiaaaaa,  aa  aaasdad,  «aa 

adoptad  ta^atbar  »■  tion  pasaart  purauaat  tharato. 

fixing  tha  hours  of  ^mf^ktk^  M»%*r  oparationa«  and  aaaapUad 
Sundays  ad  Holiciaya,  It  vaa  not  aada  a  part  of  tha  iMffU  Coda* 

You  ara  tharafora  adviaad  that  tha  tarn  "holldaf* 
as  uaat  U\   tha  Parking  Matar  Ordinaaaa  doaa  not  Inoluda  Mtariay 


Xlch*«X  JUortSfcn,  C*Uaf  of  ?olio« 


afternoons  mn6  i;^t  thm  teflnltlon  of  t<k«  t«r«  •»  OMd  in  mU 
QrdlnAco«  ztuy  be  foond  in  Section  10  of  the  Peliiio*!  Cede  of 
feh«  F^iate  of  CaXlfornle* 


City  Attorney* 


TOt  Tm  i, 

'ty 

BftlX  of  Jufttloe 
Sea  J^^penoisfto* 


r  16 9   1947 


> JiiJi'.CT  X     iiulln     on  Purohao»  and  Use  Trx  • 
•ftiothor   notroactivoly  Appllcablo 

Dear    >iri 

I  have  your  roqueat  i'or  an  opinion  as  lollovsi 

"The  Tax  Colloctor  IJirorKod  Inquirers  and  otlior- 
wlao  lm'ori.ially  pv;  liclzed  a  xnile  louler  irtiich  the   Purcliaae 
an<i  Uae  Tax  v*-ou.lti  be  joade   ai>plloablo   to  20j^  ol  tiie   sales 
or   alcoholic  bovtiraijes   in  .ion  i^aiiciuco,      ihe   Purchase 
and  1J30  Tax  becaiso  effective   October  1,   19'k7, 

"Subsequently  tixe   Purclxase  and  Use  Tax  itevlew 
Board  aai:od   tiie   vJity  Attorne;/   for  an  opinion  aa   to  whetixor 
alcoholic   bo vara  ea  are   taxable  under  the  oity  Ordinance, 
•  ho   Jity  Attorney,   und«i'   date  of  Ucceraber  1,   1947,   rul«d 
that  tho  3a»i  i*r*mci:iCO  Forciiaae  Tax  is  applicable   to  re- 
tail 3alo8  Of  alcoholic   rjevera,:,cs. 

"Villi  you  ploaao   advise  whet;.er   tiic    rulin     of  the 
oio  -  Attoraoy   can  bo  made  retroactive   to   ^Owoaor  1  or 
•hetiior  tho  lax  collector  aay  accept  ^«f^'^.^;;^Sf ,^,^^J 
appllcabiUty  of   ta.xea    to  20,-  of    tii«   sal^a  irom  October  1, 
to  Hov..;r.bor  30,   and  upon  100,.  of   aalua  from  December   1   to 
December  21,    1947?     ^he  auove  raf  rs   to    :ar   ^^aloa. 

"In  ro.ard  to  bottled  ,:oods  the  position  of   the 

fitv  waa   Uiat  the  local  purchase   tax  did  not  ap.  ly.     now- 

the   t-ird  K»ntii  of   tiio   cui-rent  quarter? 

OPINION 

tailerS  o.  alcoholic  ^^^^^J.'l]^   ta^ 'on  t"  ?lr  saJ.s  of  intoxi- 
were  not  cyipooted  to  collect  tho  tax  on  ^^^^  ^^^ 

catln  liquor.  On  Docamber  :^at  tii«  ^,.  ^^^^ 

opinion  ti^t  fchu  tax  did  Wly  to  ^ -  ^    pa.licii:..  at  tao  time 
^atin   lienor.  ^;^-,^Pt^-S.-eerrtl^i^^talI  11.-^-;^^ 

-'  ^         -  ^^^^i^ii:?L.rrt,^^^t^e^deriirra;i"norprit:.t- 

ISr.   .:  irrorpoLm:?ortriax  on  liquor   sales  prior  to 

Deoeiiibor   i-^i^« 

-1   «,,!«  rtf  law  that  an  ad»lnistrative  oixi- 
"  ^"   ?n1*r.a     oJ^nt  ;'  ^erroneous  Intorpr.tation  o. 
clal  cannoi.   uind  Uie   t^overnow**«»   "j   — 
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tax  atatuttt  and  it  Is   likewise  held  generally  that  a  r.oyttrnmsntal 

at^onoy  tiay  not  bo  oatoppod  by  tlie  coiiduct  or  ita  olTloara  azxd 
eraployees*      In  Galirornla,  however »   it  haa  been  decided   that  an 
uatoppel  laay  be  aasertud  a^-aliiut  the  government  in  an  exceptional 
case  whore  justice  and  ri^ht  require  it,      (r'arrell  va   Placer 
County,    145  Pac.   2d  570;      City  of  L.A.   va  County  of  L.A,,   9  Cal. 
2d  624;   'ii2.mB   I^rx'or  Co.   vs  .Superior  Coux>t,    o  Cal.   2d  309)   MoGee 
V3.   City  of  Los  An^oloa,    G  Cal  2nd  oOOi    La  oociete  Pranoaiae  va 
Cal.    :4up.   Coiran.    56  C.A.   2d  534.) 

The   La  Sooiete  x'^unoaise  oaso  involved  a  closely  anal- 
aoOua  situation  in  principle   uo  the  one  herein  conaidered.     An 
administrative  rulin^  was  rendered  that  tiie  Society  waa  axaaqpt 
rrc»a  contributions  under   ttie  3tate  Uneiiiployiaaiit   Insurance  Aot 
on  tiie   theory  that  it  was  a  charitable  corporation.     On  the  basis 
of  such  ruling  tlie  Jocioty  discontinued  loakin^  deductions  fron  the 
er<ployees'    salaries  for  ruoittanuo   to  tue  otate.      Later   tlie  rulijoft 
waa  revoraod  and  a  dosuuad  was  riade   by  tiie  >itate  Cozauisd.  on  for  a 
Bvim  reproatixitini_,  two  years   uack  conti'ibutiona,   wxtiolx  included 
amounts  reprosontinij  contributions   that  would  noiioally  liave  been 
deducted  froia  Uio   eiriployees '    salaries  and  paid  to  the  otate  were 
it  not  for  tiie  eri^neous  auiainiatrative  ruliiib*     '^^**  Society  paid 
xuider  protest  and  tiion  sued  to  recover   Uie   aioounta  paid.     The  Court 
held   otiat  it   could  not  recover   tlie   awounta  reproscntliio  its  own 
contributions   but   tliat  it   airioula  iiave   Judynaont  for   tiio  sjuounts 
ropreauntino   the  uiuployee  contributions.     Ihe  Coui-t  poinl^ed  out 
"It  seeoa  plain  timt  if  tiie  State  is  permitted  to  retain  Uxe  amount 
idiich  reppestints   tiie   enployees'    contributions,   plaintiff  aa   the 
employer  will  be  witiiout  recourse  atiainat  its  en^jloyeee   to  recover 
from  them  the  amounts  which  it  siioulvl  ixave  withheld  i"rom  their 
wat;ea,   but  which  it  failed  to  witliliold  in  reliance  on  official 
ruline.s   that  it  was  not  liable  for  tlie    tax.    ...     As   to  such 
part  of  tiie   tax,    Uie   burden  of  which  Uie  act  contemi>latea  will 
be  borne   by  the   employees,    and  vdiicii  tiie  employer     transnits      to 
the  fund,   we   are   of  tiie  view  that  Uie  state  may  not  belatedly  hold 
the  eiaplJyer   to  payment  whare  he  .^aa  failed  to  pay,   or  to  malce   the 
necessary  deductions  from  his  employees*  wa^ius,   in  ^•^J*^*  <«  t" 
e^^as  Llin..  tiuit  he  is  not  Uable  for   tho   tax.   ^^a  between  to. 
State   ana   tiie   employer,    the  state  may  not  in  f^  ^^"^•^•^^J^ 
place  on   tlie   emi)loyer  a  burden  whicli  the  act  itaelf  did  not   intwid 
that  he   should  bear   .... 

Under  our  purchaao  and  uae  tax  ordinance   ths  tax  la 
ir5,08ed  directly   on  Uie  purchaaer  and   tho   ««il«^  acta  a.  J^  -^Jy»s 
aT^nt   in  its   collection.     Havin^  been  inionaed  Uiat    Uiey  were  not 
J^quir^  to  co?Ioct   the    tax.    the   liquor  dealer.  ^J  not  do  so  and 
*    ^"^  unable   to  effect  collections  for 


You  are  thororore  advia«d  th^it  it  la  ay  opinion  that 
the  tax  collector  way  accept  retuma  from  retail  liquor  doalera 
on   bar  sales  baaed  on  iiO;^  or  the  aalaa  from  October  lat  to 
Deoonber  lat  and  upon  lOO/i  or  aalea  from  December  lat  to 
Deceiaber  olat  and  rotui-na  on  .jotulou  t^oodu  for  the  period 
Docuiibar  1st  to  Deoenber  olat* 


Ueapectfully  autnitted, 

Oity  Attorney 
Tot  Chief  iidtulnlatrative  (XT leer. 


TJB 


U«  iw47 


inB>iit  rAc»  iiunD,  fob 


(*«nil«Mini 


^ 


opinion  ••  follovst 


\ 


"A  touil<^ns  ftppXioAtioa  tea  boon  rilo«  with 
City  Plawilng  Co— laoloo  vhloh  roqiuiro*  an  opirvioa 
tnm  your  off  loo  ooforo  tho  oyplieoiLon  oan  !>o  ootod 
ttp«n« 

fti—Mpy  of  Urn  — aot 

A  flat  (ft  aoA-ooaTomiac  two  fo-:J.lT  auruotaro)  io 
f  b«  fcXtogod  la  a  flraft  roaidoatlol  dUtrlot  to  fro- 
iA4m  tmf  «  aMdlooJL  dootor'a  offloo  on  a  yortlon  of  tho 
first  floor  to  oo  uaod  ond  rontod  «a  «  t^aldonoo*     7b* 
deotor  inttnOa  to  II vo  la  tho  flat  on  tkm  oooomi  floor* 

P^nto  In  «i— tliit 

(1)     can  a  n»£:iat«rod  ctodloal  dioetsr  altar  a  non- 
e«nf ornlag  flat  In  a  flrat  rosl  lot  ao  that 

hia  offlca  vill     0  <in  tbo  fJLr&t  .<tr  aith  a 

ain   I«  family  ditolllnjr,  whllo   tuo  tlooWr  al»aalf  will 
lli-o  In  tho  flat  al>ovo  having  aa  outaldo  aoparato 
ontranoo? 

(a)    »o«]A  •  «oot«r*o  offlo*  M  fiMwiMrt  «■•» 
tho  aoovo  ooa«lUM  if,  la  •MiU«a.  tto  Miwi  flMT 

««ro  ooonootod  to  tho  off  loo  ^y  an  inaldo  atalroayt 

Tho  (ioetor  and  tho  poopla  in  '   fatoorhood 

aro  vlUlly  Intoroatod  la  tMs  aat.  tho  City 

Plaaalnc;  caavlsaioA  voold  approolata  ^oor  opAalMi  OB 
thla  oaao.* 

fte  llaltatiOBO  OM  tho  oftMAfOO  popKlttod  Iri  tho  oaao  of  a 
oonformlne  uao,  aro  aat  forth  In  Tart  uiptar     I,  Artiolo  I. 

••otlon  9,  of  ttiO  -an  Fraaolaoo  IDuiiw  <lo,  in  i>art,  aa  foil 


l»tl.  aay  bo  ooitirmod)  and  aay  oalatlag  flKt^  ^ 
■  IniOT.  arran^,  Intaadod  or  Uovotod  to  a  nomOAfW 
xui%  mBj  00  roeon^*»*^*ad  or  atruotorallT  altorw  aad 
Mio»#oaf  otslas  u 
lug  ro«^alatloaa  I 


m*  aay  i>o  rooonatnaotod  or  otruotoraUy  ^H     --  -^,, 

' '  uao  thoroln  ihlliii  ootojoot  to  tho  follow- 


D«M«»«r  16 »  1647 
f^  8 


(a)     iU«  oMt  of  rMOMlvu«UMi  or  (iiru«tar«l  al- 
Wr*t?0ii  of  tnch  •  tmildlag  thall  in  oo  •«••  oMMd 
'  «•«%  of  tU  •••••s«d  valu«,  nor  •hall 

V         , •filMpmA  unU«»  ih«  um  UmrMot  la 

chatoOd  ta  A  r-fOn^;  uo«| 


I 


0>}      ^  &oo-««af flsidilf  UM  BhaU  )>•  m1||mA  •% 
ttet  ox^^onao  of  «  •onTflmlog  «s«|".    "^  " 

Fart  II,  CbM9%tat  II.  ArtlaU  I,  ••ation  9,  of  tte  Sca 

aiaeo  mmiclp«l  Cod*  previdoo.  In  part,  at  foUoots 

*SF^*  S*  In  a  first  rosid«utIaI  distrlet  no  building 
fSL  ^'^gg*!*^*  ^'^aU  2a  -laod  and  no  ottaar  OulTH'lSnHalT 
S  ootiatruci  Itirig  whicE^l*  arran<god,  Intialii 

or  uaiTpuKS^  Tadror  anj  purpoaa  othar  than  fori 

(a)  &ia«U  faall7  dooUiiigi 

(f }  fho  usual  acoa.  a  or  laa  loaatod  oa  iho  aaao  l«i 


aitb  tboaa  various  ]>ulldia4sa  yt  i«l¥ina  ttio  MmiMI^ 
^  E  ^ttai»a«»a M  dut  Including  aSt  wSlao  of  a  wnSlSuSk, 
p&Xalol&n  or  da:itL«t  or  othar  parsoa  a^uUiorlaad  'jj  lav 
to  prs-stlca  faodlclno  w^n  sittiatod  in  tho  sa^  cfcalllri,: 
uaod  Uj:  ^.Aua  j^arsoa  as  tUa  or  bor  pXaoo  of  rosldanaaj 
aa^Ta     ar^  ?   -:r  rx^-.i^-  jf  ^^ara^as  ooai«inlng  apaaa  for 
p<MMi«  .usiva  usa  of  tba 

tooanw  ^a  j^raniaoa}"* 

Tha  situation  Involvad  In  t:aa  iostant  aattar  ^saswsa  rolativi 
Ijr  sla^>lo  whan  vo  raalisa  t^t  vhaa  Ibo  Ij^^iroTanoota  teiro 


eocaplatad  it  will  still  only  tja  •  tve^flat  bulldiog  aa  1%  a«a  prior 

to  tha  parforaaueo  of  tha  work*     Yha  raoonstruatioa  «l%kta  fehs  90$ 
limltatlgn  providod  by  lav  of  a  buil:tin«,  -*.^*'^*  T*MWlai  1% 
^etar  (aa  a  twa-fUt  Ouildlot:)  la  not  tESofOifiSSm  of  a 


noolootifmin     usa  r  or  la   It  the  er^largOMnt  of  a  ¥aildiaa*     It  U 
at^piy  tha  r^^^rr^-: ,«  <  -oonfowAoc  «ao  so  tbat  tho 

o«n«r  «a7  batter  usa  &       ^  ropartx* 


m  w  opinlMi  to  joa  datod  soto^bor  14«  1946.  en  tbo 
anaral  aubjact  «attar«  I  pointad  out  that  »tillatha  proviaiOM 
of  tho  ^Ti  Frar.cisoo  ilunioipal  Coda  afor«Bontloaod  do  poMit  of 
tha  offUo  of  a  phyaiclan  to  bo  oondttotod  1b  ana* a  rooi<iOBa«,  tals 
par&iasion  is  not  without  its  liiatatlanai  that,  tto«^  th*  offiaa 
of  a  physiclafi  Is  porsittod  tl^rain,  it  is  «jiy  •"••^^•^  J^J, 
uaa  for  yrofaaalonal  purpoaaa   is  o  .t  an  iaaidantal  iJtt  to  tha  aaia 
uao,  to»wit«  that  of  a«tin«  as  a  dvalUnJorraildanaa  of  th* 
oaoupaat* 


city  nonntn^  OoBalasian 
^•••Mb«r  X6.  1947 

It  §i}?pmTm  tiitkt,  In  trt*  liutAnt  situAiLoo  that  ibs  u««  ip  b« 
wtOm  of  tn«  builrln.^  Is   lnolC«ntAl  to  if  oooupaiicm  *•  a  dvallins* 
I  oim  p«re*ive  no  rc«acn  «ny  *  doo%or  io  m  ••••  aueh  as   iaia  aay 
net  roarr»!v:e  tha  Inslda  of  a  non»eorvf«rMli%  aaa  tooildlnc^  aar  4a 
I  pareei\«  «ny  g  o<?  raatioa  *txj  thara  oamkai  b«  ao  laai4«  i^inay 
eaaairaetatf*     in  tha  final  analysla.  tha  bull4ij«c  !•  ttlll  a  nan* 
a«nfeff«d.ng  u«a  arxS  1«  •till  a  t»o-flat  b  lldJLa§«       it  a^««ar*  tlMt 
la  tha  inatant  aattar  \,hm  daator  iatanto  ta  M««Uaa  jprofaaalaoaUj 
as  an  Incldant  ta  hla  raaldtnaa  lo  tiM  iMlXilat* 


In  aonaaotlOQ  with  tha  faragoia^  It  «Mt  ba  boma  In  alnd 
alvaya  that  tha  oolj  lava  vvlah  raatrlat  aaaatvaatlen  in  spaalfla 
araaa  ar«  conlrua  laws  and,  unla««  tha  aaalng  lava  aatuallj  raitrlot, 
any  kind  ^f  a  bulldlag  aay  ba  eanatruotad*     Hmr9,  «a  hava  a  sltoa- 
11  «t  vtMira  iLMi  la*  inro'rldaa  that  no  building  ithall  ba  aolaryad 
althia  a  first  i^aldantial  dlstrlot  imlsss  v.^  uaa  tharaaf  la 
•haagad  to  confavsiac  osa*     It  is  also  i^ravldad  tdat  no  na»>aa:ifo«»- 
Ing  vam  shall  ba  atxlari^d  at  tha  r-  'otsilat  ^»—»     Bara^ 

thara  la  oe  arJLarsaSsnt  of  iha  bu  idlag  is  still 

as»pv«xlaatal7  tha  aaisa  as  ta  r'    r  an  of  tba  vork* 

tttm  a9a*aaaf«ralais  vtM^  all!  r  s/.pansa  of  tha 

eaafominj;  uaa  sliura  th9  bull  in     is.  !3t.i.j.  &  i.«  •>:  i«t  bulldiac  and 
thara  la  a  olraot  axasQitloa  provldad  by  ordlnanoa  wriloh  ]»M«iia  a 
doator  to  praetloa  in  tha  dvalllas  vhara  ha  raaldaa*    Raaavar,  ha 
woal4  aat  ba  parsdttad  to  hM\9  a  saparata  outalda  antpaaaa«  as  trOa 
aould  aalarga  tha  prasa 't  asa  at  tha  axpanaa  af  a  •mttmmlmn  vk»%9 

In  vlav  of  Uim—  alvaoastanaas ,  It  Is  ay  opinion  that  a  doatar 
in  a  con-oooforaOne  uBm  bull<lln^^  «  -ca  ks  tuls  aay  tiava  his  offlaa 
on  tha  first  floor,  to^sathar  ^  ta  anothar  aln«^  faally  d*alllad« 
w*iila  ha  iilMalf  r—i6»»  in  tha  flat  adora,  hut  ha  aay  not  iiava  a 
saparstt*  vc.e.      It  Is  also  ay  opinion  that  a  doctor's 

of  flea   -  J  crista  noas  «ay  ba  peralttad   if  tisa  saaand 

floor  »er«t  ouii.:«cvcic  io  taa  offica  by  an  Inaicia  stairaaj* 

ha«paetfully  auhaittad. 


j^  .  u,  0«tOdM 
City  Attwnay» 


v^ity  j*ll,     An  ITranolaaa 


Toi-L 


I>«o«Bb«r  16,  1047 


SUBJECT:   rSASE,  TERMINATION  OP,  TANt)»8  END  PROPEHTT,  BI 
PARK  COMMISSION. 

Gentleinan: 

I  have  your  request  for  an  opinion  as  follows: 

"Attached  herewith  is  a  copy  of  a  Supplemental  Agreement 
to  Tease  Yt868-eng->5229,  between  the  United  States  of 
America  and  the  city  and  County  of  San  r'ranoisoo,  whloh 
releases  the  portion  of  land  consisting  of  55.55  acres, 
more  or  less,  of  property  commonly  known  as  'Land's  End*. 

"You  will  note  on  page  2,  that  In  accordance  with  the 
terms  of  this  supplemental  agreement,  the  original  lease 
would  terminate  on  the  15th  day  of  October,  1947,  and  the 
City  would  have  to  accept  care  and  custody  of  said  pre- 
mises as  of  October  16,  1947  and  the  government  being 
relieved  thereafter  from  all  responsibility  therefore. 

"The  original  of  this  enclosed  document  was  presented  to 
the  Park  Coimnlsslon  at  Its  regular  meeting  of  November 
15  and  In  view  of  the  accident  which  occurred  on  and  about 
the  premises  In  question  on  November  9,  where  a  lady  lost 
her  life,  the  Conmlsslon  has  Instructed  that  I  forward  thla 
to  you  for  your  opinion  and  recommendation. 

"As  you  know,  the  Comailpslon  does  not  execut^e  theee  docu- 
ments, but  forwards  them  to  the  Mayor  for  signature  with 
a  recommendation  of  acceptance. 

"In  view  of  the  above  stated  facts,  will  you  please  •^▼1«« 
this  office  as  soon  as  convenient,  whether  or^not  we  ehould 
forward  this  document  to  His  Honor  the  Kayor. 

0  P  2  N  i  0  H 

ProM  a  reading  of  the  original  lease  executed  In  1»J2  and 
the  two^uJplementSl  a  r cements  that  are  •ttached,  J*  -PPJJJ- 
tSat  on  October  6,  1947.  the  date  of  the  i^^^'f  °J^"^'i"Ji. 
coverlnK  the  supplemental  agreeraent  to  terminate  the  !"■•.  ^ne 
teSi  Sf  thJ  lease  were  as  follows:  the  i""»^^^'^,f°'^'iji!i.fto 
56.56  acres,  more  or  less,  of  the  property  PoP^'flj  HjZlt   o? 
a.  "Land's  End"  and  was  for  a  term  of  one  year,  with  a  waiver  of 
"tlcJ  of  renewal  each  year  and  with  the  further  provision  that 


•ith«r  party  could  cancel  the  laase  upon  thirty  days  notloa.   It 
also  recltea  that  undar  no  circuinataneea  could  tha  tarn  of  tha  !•  aaa 
axtand  more  than  six  months  bayond  tha  data  of  tha  tarminatlon  of 
tha  vinllinitad  National  Emergency  as  declared  by  tha  President  of  tha 
United  States  in  Proolanation  No.  2487  dated  May  21,  1941.   Inasmuch 
as  tha  unlimited  National  Emergency  haa  not  aa  yet  been  terminated, 
this  provision  is  not  applicable. 

Considering  the  supplemental  agreement  attached  to  your  re- 
quest which  covers  the  termination  of  the  above  lease  and  provides 
that  in  lieu  of  restoration  of  certain  property  a  aum  of  money  shall 
be  paid,  I  find  that  tha  agreement  contains  a  waiver  of  the  thirty 
day  notice  and  recites  therein  that  all  the  preliminaries  prior  to 
tha  execution  of  thia  agreement  and  upon  which  this  agreement  ia 
based  have  been  completed.   It  is  quite  clear  that  thia  agreement  ia 
of  no  effect  until  executed  by  the  parties  to  it  and  hence  at  this 
tlma  haa  no  binding  effect  upon  either  party. 

Inasmuch  as  tha  recitals  therein  "»yn\\^r  ""•?;•  J,  ;"\i"^a_ 
accordance  with  the  terns  of  tha  agreement,  the  i^*" . ^^^^  •i'"2 
passed  for  their  performance.  I  advise  you  to  refer  the  mattar  back 
to  tha  Corp  of  Engineers,  San  Francisco  Real  Ratate  ;">-2'fi;?'/* 
Naw  Montgomery  Street,  San  Fl^ancisco  5,  California  with  •  ^•J^;«'^J^ 
tranamlttal  indicating  that  because  of  tha  delay  in  tha  receipt  of 
thi  agreement  the  time  for  transfer  of  the  oremises  must  be  changed. 

Ra«peotfully  submitted. 


CITY  kTTGRWKI 


To  I   Park  CoRnaiasion 
BJW 


^o<^^ 


DmomBbmr  18,  1947. 


SUBJECT!     B1<U  -  Withdrawal  on  Aooount  of  ObTioiui 
Ezrror  on  Bid, 

G«ntl«sMnt 

This  offiott  la  In  r«oei,.t  of  your  r©qu««t  for  an  opinion* 
aa  followat 


'*Uhd«r  date  of  Deoember  10«  1947,  tha  lireotor 
of  Public  Works  reoolvad  and  opaned  bids  eoTsrin^  tha  la- 
proramant  of  Industrial  Street  batwaaa  Zayshora  BoularaM 
and  Oakdala  Avenue,  where  not  already  improTad*  Tha  eost 
of  this  work  is  to  be  borne  by  the  property  owners  front* 
Ing  on  the  stz^eet  improTement  and  ia  being  perfonned  under 
the  1954  Street  Improvement  Aet,  a  oopv  of  which  I  attach 
hereto* 

"Proposals  covering  this  improvasMnt  were  sub- 
aitted  by  Chas.  L.  Harney,  Inc.  and  the  Paj  laprorssMnt 
Company* 

"The  proposals  for  this  iiiQ>roveitent  were  sub- 
mitted on  a  unit  bid  price  and  the  proposal  states,  'In 
eaaa  of  a  discrepancy  between  unit  bid  prices  and  the 
totals,  the  xuiit  prices  shall  prevail' . 

"The  I'ay  lB^XH>voraent  Coi.jpany  on  I  ten  20  of  said 
propoaal  quoted  a  price  of  ;;4,25  each  for  14  llfihting 
standards  complete.  This  unit  price  should  }iave  been 
i^425.00  as  evidenced  in  their  totals  covering  this  itea* 
To  further  substantiate  their  claim,  page  6  of  said 
pz^poaal  lists  the  subcontractors  who  were  to  perform 
the  work  if  the  Kay  Improvement  Company  were  t}ie  success- 
ful bidder. 

"You  will  note  that  the  lay  Improvement  Company 
lists  Creorge  l\  Drayer  as  his  electrical  contractor,  and 
his  price  for  Item  20  waa  #404.75  each.  This  is  further 
substantiated  by  the  subcontractor's  written  offer  to  the 
Fay  Improvement  Co.  covering  this  work  which  accompanied 
the  bid  of  the  -ay  Improvement  Co. 


"Inaamuoh  «a  unit  jrio«a  pr#Tall,  th#  total  eoT«rlng 
Item  20  must  b«  roduc«d  from  |5,950.00  to  $59 .80,  and  his 
total  bid  changed  fron  $60«  906.60  to  ^5,016.10. 

'*A8  Section  15  of  the  1954  street  laproTenent  Aet 
forovidea  'Said  bireetor  shall  iimnediately  oompare  the  bide 
with  the  recopda  so  inade  and  shall  thereupon  or  at  sueh 
other  time  not  exceeding  20  days  thereafter,  awaz*d  the 
contract  for  the  work  to  the  lowest  x^liable  and  respons- 
ible bidder.*   v.ould  the  Ivlrector  of  Public  'orks  be  with- 
in his  rights  and  within  the  lav  to  z*eject  both  bids  and  re- 
advertise  this  improyement  at  a  later  date?   And  at  a 
later  date  should  the  bids  received  be  in  excess  of  the 
total  bid  submitted  by  the  low  bidder  would  the  Director 
of  Public  \v'orks  and  the  Chief  Administrative  Officer  be 
held  on  their  bond  for  any  differential  between  the  two 
seta  of  bids  as  sulomitted? 

**I  particularly  refer  you  to  Sections  15,  16,  17, 
19  and  26  of  Part  I,  and  Section  9  of  Part  II  of  the  street 
Improvement  Act  of  1934. 

"I  attach  the  bids  sutoiitted  by  Chas.  L.  Ilamey,  Inc. 
and  the  lay  improvement  Ccxopany,  and  I  would  ask  thit  the 
same  be  returned  with  your  opinion  which  must  be  had  on  or 
prior  to  lecember  26,  1947,  as  the  1934  Street  Improvsaent 
Act  provides  that  the  Contract  must  be  awarded  within  20 
days  after  receipt  of  bids." 


"Supplementing  my  letter  of  tecember  12,  1947,  the 
following  letter  was  received  this  date  from  the  ^ay  Im- 
provement Coiipany: 

"•We  are  calling  to  your  attention  a  clerical  mistake 
Bade  in  submitting  our  bid  for  the  Improvement  of  Industrial 
Street  between  iiayshore  iioulevard  and  Oakdale  Avenue  on 
Wadnesday,  lecember  10,  1947. 

"•Item  #20  should  Imve  been  $426.00  each  Instead  of 
i4.25  for  the  light  standards.  On   the  131d  iihcet  the  total 
for  the  14  standards  is  written  in  at  $5950.00  and  on  the 
sheet  recording  bids  from  the  subcontractors,  George  F. 
BVP7*r*s  listed  at  $404.75  per  standard,  also  his  original 
bid  is  written  with  the  same  figure  and  is  on  file  with 
you. 


"•In  vl«w  of  the  above  facte,   we  feel  It  la 
evident  to  any  fair-minded  peracxi  that   thie  la  one  of 
thoae  mistakes   that  one  should  not  be  held  to  aocount 
for,  at  a  loss  of  $5890,60,    therefore,   we  respectfully 
request  our  bid  to  be  withdrawn. 

"•we  hope  that  it  may  be  possible  to  re-advertiae 
for  new  blda  in  the  xiear  i\iture*  • 

"•Thankine  you,  we  reiaain* 

"May  I  r«queat  an  opinion  covering  the  follow- 
ing: 

"1.     Am  I  within  my  legal  righta  in  permitting  the 
Fay  Improvement  Company  to  withdraw  their  bidT 

'*2,     If  the  taj  Improvement  Company  la  permitted 
to  withdraw  their  bid,  must  I  re-advertiae  for  new  bids 
in  connection  with  this  atreet  project? 

"S*      In  re-advertlaing  for  new  blda,   am  I   in  any 
way  subject  to  attack  by  the  property  ownera  who  would  be 
aubjeot  to  asaoaauent  covorlng  the  cost  of  the  woz4c7" 


OPINIOM 

I  shall  anawer  yovir  Inqulriea  in  the  aaae  order  in  which 
they  wez^  propounded t 

1«  Am  I  within  my  legal  righta  in  permitting  the 
Fay  Improvement  Company  to  withdraw  their  bidT 

Under  date  of  iiugvist  16,  1939,  I  rendered  ay  opinion  in  a 
situation  co-parable  to  the  instant  case.  You  will  find  that  the 
authorities  wex»e  extensively  quoted,  and  in  the  course  of  the  opinion 
I  made  the  following  statement! 

"It  has  been  the  opinion  of  tliia  office,  ex- 
pressed  from  time  to  time,  not  only  to  your  departeeat 
but  also  the  Public  Utilitiea  Lepartment  that  where  a 
bidder  makea  an  honest  mistake  In  tabulating  his  bid, 
and  where  that  fact  is  shown  to  the  official  who  has 
a  rlglit  to  accept  the  bid,  and  that  official  la  of  the 
opinion  that  an  honeat  miatake  haa  been  joade,  and  that 
there  waa  no  Intention  on  the  part  of  the  bidder  to 
deceive  the  city  or  to  gain  any  advantage  by  auh.lttlng 
the  bid,  that  the  official  who  haa  the  right  to  accept 
or  Inject  the  bid  may  permit  the  contractor  who  liaa 
made  the  mistake  to  withdraw  his  bid  and  receive  the 
return  of  his  bidding  check*" 


#4 

n.««it  *-v.I°S«t'^  therefor*  advised  that  In  the  Instant  eaa.  you  aay 
STSirai  ?t.  L?S^'''"*''J  Company,  wlu,  made  an  obrlou.  ml.tlS.^ 
Withdraw  lt«  bid  and  racelva  tha  return  of  Its  bidding  check. 

2.  If  the  i'ay  Improvement  Company  la  penal t ted  to 
withdraw  their  bid,  muat  I  readvertiae  for  new 
blda  in  connection  witli  this  street  project? 

^    S!*^,  ^^^    ^^  ^^^*  ^°^  ^^   *o»*^  outlined  in  your  eontaunlcatlon. 
one  from  the  lay  Improvement  Company  in  a  total  amount  of  i6O.9O6.60 
(which  waa  the  amount  intended  had  the  error  not  occurred)  and  which 
was  reduced  to  $45,016.10  because  of  the  error  and  a  bid  from  Chaa. 
L.  Harney,  Inc.  in  the  amount  of  ^54,333.50,   Should  you  permit  the 
taj   Improvement  Company  to  withdraw  its  bid,  the  bid  of  Chaa.  L. 
Harney,  Inc.  In  the  amount  of  $54,335.50  will  be  the  only  valid  bid. 

V^Zl^'   s^ectlon  15  of  the  San  l^anoisco  street  Improvement  Ordinane* 
of  1934  reads  in  part  as  follows* 

,  "Said  Director  may  reject  any  and  all  bids  and 
°^^  ''*^???„^*_^^^  of  any  bidder  who  has  been  delinquent 
or  uyalthful  in  any  I^ormer  contract  wiih  said  City  anJT 
county  and  must  re.leot  all  bids  other  ilian  the  ^W'ST^ 
tne  lowest  reliable  and  responsible  bidder;  and,  on 
accepting  said  lowest  bid  he  stiall  thereupon  return  to 
the  piK>per  parties  the  checks  correjponding  to  the  bids 
so  rejected.   If  all  tho  bids  are  rejected  said  lireetor 
shall  return  all  the  che oka  to  the  proper  parties  and  may 
aFain  Invite  sealed  proposals  for  the  proposed  jwrk  as  in 
the  first  instance,"        —  ' — 

It  will  be  noted  that  this  section  provides  that  the  director 
may  relect  any  and  all  bid*  without  specifyinii  the  reason  for  the 
rejection. 

In  tho  case  of  STANIEY-'      CO,  v,  BQ4RD  OP  SUPERVISORS 

OP  THE  CITY"  A!©  COmiTT  CF  SAN  Fli ,  135  Cal.  486,  the  charter  of 

the  City  and  County  of  San  Francleco  provided  tiiat:   "S/hen  the 
supervisors  believe  that  the  public  Interest  will  be  subserved  thoy 
may  reject  any  and  all  bids  and  cauxc  notice  for  propoaals  to  be  re- 
advert  i  sod* " ,  'XTie  supervisors  rejected  all  bids  for  the  reason  that 
public  policy  demands  such  aotlon  bo  taken".  I'he  lowest  bidder 
attempted,  in  the  proceeding  mentioned  above,  to  have  his  bid  iisfs1no4 
and  accordingly  appealed  to  the  .supreme  Court.  'Ihe  3upreae  Court  made 
the  following  observation  on  page  408 1 

"It  is  alleged  that  no  grounds  of  public  in- 
terert  or  public  policy  were  stated  by  defendant,  or  that 
any  could  be  truthfully  stated,  or  that  any  existed;  and 
that  the  real  reason  for  rejection  of  plaintiff's  proposal 
was,  that  plaintiff  had  not  been  authorised  by  the  Allied 
Printing  Trades  Coxincil  to  use  its  label. 
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*.K.  ^V'^'*.  Jl'®  ^^^  Intended  a  subordlnaU  body  to  bo 

with  diocretion  to  determine  the  natter,  and  makln/ ita 
Judgmjnt  abaoluU,  the  writ  of  mandate  ;ill  n^  ijf  to 
dlYeat  or  mold  or  otherwl.e  interfere  with  euoh  dla- 
cretlon.   in  thla  Inatance,  aa  appeara  from  the  resolution 
adopted  and  aet  out  In  the  petition,  the  board  0^!^^^" 
ylsora  exercleed  Its  discretion,  it  detemlned  a  fact 
it  waa  •mpovered  by  the  cliarter  to  determine.  That  Ita 
determo-natlon  was  erroneous  or  Its  reasons  bad  la  Im- 
material.  It  had  jurisdiction  to  decide  tJie  matter  and 
having  auoh  Jixrlsdlctlon,  Its  Judgment  cannot  be  con- 
trolled b7  the  courts.  Mow  the  public  InUrest  was 
subserved  by  rejecting  the  bid  of  plaintiff  does  not 
appear.  Plaintiff  was  the  lowest  bidder,  and  had  com- 
piled fully  with  the  requlrementa  of  the  charter,  but 
that  the  board  believed  public  policy  woxild  be  aub- 
8ez*ved  ap.'s  ars  from  the  petition,  and,  under  the  law, 
action  upon  such  belief  Is  an  exercise  of  discretion. 
IT-i©  let;islature  has  ccaamlttod  the  power  of  deciding 
to  the  defendant,  •♦v.'hen  the  supervisors  believe," 
is  the  language  of  the  charter,  "that  public  Interest 
will  be  subserved,"  tliey  may  reject  "any  and  all  bids." 
Were  the  court  to  Interfere,  It  night  substitute  Its 
belief  aiid  its  Judgment  for  the  belief  and  Jud^wnt 
of  the  board,  a  result  that  our  system  does  not  con- 
template '". 

You  may  therefore  inject  any  and  all  bids  should  you  feel 
that  this  wo. ad  be  tlio  proper  course  to  take  vinder  the  olrcumstanoea, 
*nd  should  you  do  so,  you  must  readvertlse  for  new  bids. 

3.  In  readvertlslng  for  new  bids,  am  I  In  any  way 
subject  to  attack  by  the  property  ownexv  who 
would  be  subject  to  assessment  covering  the 
cost  of  the  work? 

In  view  of  the  statements  made  above  with  respect  to  your 
legal  right  to  penult  the  >^ay  Improvement  Company  to  withdraw  its  bid 
and  yotir  legal  right  to  readvertlse  for  new  bida  ahould  the  bid  of 
Chae.  L.  Harney,  Inc.  be  rejected,  it  is  my  opinion  tiiat  you  would 
not  be  subject  to  attack  by  the  piMperty  owners  who  would  be  subject 
to  assessment  covering  the  cost  of  the  work.  The  aetlon  wliieh  you 
undertake  is  fully  authorised  by  Section  15  of  tlie  San  Franolsoo 
Street  Improvdment  Crdiimnoe  of  1954  and  the  cases  cited  in  lay  opinion 
of  Avtgust  16,  1939  and  those  cited  in  the  instant  opinion. 

Respectfully  submitted. 

Department  of  Public  't.orka  CITY  ATTORNET 

CC  -  Chief  Administrative  Officer 

RJB 
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D«ofNCiu«r   13,   1047 

:iUDJi:.tiTt        Claim  for  Tax.  Kxaa^tlo;.  and  Hpplloatlon  /or 
u  jaoellatlon  or  Taxoa  by  orxlou  or  iillon 
Property  on  Uiat  Certain     arool  oi   uoal 
Propui>ty  at  ii2090  Jaoicaon  otreot,   oan 
Fronoiaoo,    .^aliioruia,    ror:.Mrly  ooou^jlttd 
by  Oarr;an  Conaulata 

Ucntleinoni 

Th.i3   oi'i'lG©   la   In  reoelpt  or  your  raquoat  oi"  Novai^bar  20 ^ 
1947,    Tor  an  opinion  aa  iollowat 

"Attaciiad  lioruto  pluaao  find  ooBaoanioatlan 
l"pojGi  tho   U  rice  Oi'  All  '     ,    tojiatlior  witu  wlalm 

£ov   xBX  !-Oceiap-oioii  and  ^   i'or  v^ancollation  ox" 

Ta:'.e3  on  certain  i-oal  pi^j-^i -rt^    mid  tiio   iiapr  ;  •  •  j 

tiitiroon,    located  in  tuo   wity   and  oooiity  oi"  lOiaco, 

and  a  copy  or  a  lotjal  opinion  supporting  saxa  ^iAx^a,  aa 
well  as   a  letter  Trom  Attoi'iioy    ./ancxal   to   the  oovcrtior  in 
oonneotlon  with  tills  i^iatt or. 

"Tills  liiatter  la  reio  rou   Lo  you  for  opinion, 
rocoiajoondation  and  a  atatoiaont  sattin^  xorUi  tUo  ijroooaura 
by  which  tue  ruquost  of  Uie  orrica  ox   Alltin  iVoperty   aliould 
bo   coii^liad  v<itii« 

"It  will  bo  appreciated  if,  when  it  haa   aorvod 
your  purpose,    tixe  attached  Claim  and  correspondonco  aiay   oe 
returned  to   tills  oi'i'ico," 

OPIMIQN 

llw  claim  of     alentlno  C.  li«niaaok,   Mima,  or,   -an  |-r*"«J^^»  ^ 
n,^,M..«   ni    Alien  Property,   for  and  on  boliaU'   .>i   'xon  C.  Clark,   Attorney 
?/e^irL   of   too   united  :.u;toa,  for   tax  exemption  ana  application  f.r 
c^xceHaJion  of  taxe.  -eta  forth  In  aub.tance  as  follow., 

1       laxoa  have  been  levied  b.     the  ^Ity  aiid  County  of ^an 

l^anclaco  ijon'ult  parcel  of  --^.P-P-^'^  .r.t'^;:et72'^ 'van. 
located  Uiureon  coi^uiionly  known  as  ^Ot^  ^n  -^^J*^  Ste  in  a 

Cisco,   Calxxoruiu,   for  a  period  iroin  '•   1^41  to  date  in  a 

total  sum,   Includitto  penalties,   oi    ^d^,^x-.^^. 


a.      on  npril  29,   1941  title   to    ti^o  real  prop«.  t 
conveyed   to   too  U  .mum     overnment   •>/  d«-*^  .^«*^**^f .  J" 
ITIZI  2^0  of  Official  ueoords   in  the  o.xice   oi    the   .... 
toe  dity  and  bounty  of  dan  Krajioiuco. 

-K       fm  ' -ntaober  4.   1947   toe  Attorney  General  of 
......  ...ta  tSo-'rro'  St     Jnaor  t.„  provUio^.  or^T^.^ 


Jf 

t....      uited 
V.  ii...    -lie 


iLnomy  Ac 


XT'4  s^c^i?:  uLr.o.  »7X  .-"t.. «  ^pt-^r  i.  i.«7 
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and  recorded  In  l^ook   4693  at  pa^se  16  oT  orricial  HaoorOa  in  thm 
Orrico  Ox  tho  .tecorder  or  the  ulty  and  County  of   San  Pranolaoo* 

Thu  ulaljQ  i'or  exeioptlon  and  oanoollation  or  tanaa  la 
predioated  upon  uhe  x'ollowln^;; 

!•  Allo^jatlon  2   oi'  U^t*  olaXia  Tor  axaaptlon  and  oanoalla- 
tion  as  roUoivat 

"xiiat  aaid  real  property  and  tho  iinpixsve* 
ments  thereon  wero  used  hj   aaid  ooxioan  jovominent 
e;^clu3ively  Tor  ^ovorzuoental  pujrposea,  to  wltt 

"As  the  riiaidoiioe  and  orrloo  oX'  tiio  Cenaan 
Consulate  Uenoral,  in  thu  City  and  County  or  San 
Francisco,  State  of  California. " 

2*  Section  201  or  the  I.evenua  and  Taxation  Coda  of  tha 
Stata  or  Calil'orxiia  as  rollowat 

"All  property  In  tlJLs  s^ate,  not  exaupt 
under  Uxo   lav/s  ox'  tiie  United  Status  or  ol'  ti^is 
State,  is  subject  to  taxation  unJor  tiiio  Code," 

3,   That  portion  ol*  Article  XIX  of  tho  Treaty  between  tha 
United  States  and  Gei'raaxiy  or  iriendahip,  coaaaaroa  and  ooiiaular  ri^hta,' 
sijjnod  Decerribwr  0,  1923,  an  I  proclaiiaad  October  14,  lW2o  (44  otat» 
2132),  as  followat 

"»«<;•  a   Lands  and  buildiucs  situated  in 
the  territories  ox  either  Ilii;h  ConLractin,,  Party, 
ox'  wfiich  tho  otiicr  Jliji  Contractiiic  I'arty  is  ti.o 
lec,al  or  equitable  owner  and  which  are  useu  oxclu- 
sivoly  for  ^ovurntiuntal  pui'posos  b.  tiiat  ownar, 
ahull  bo  exeiapt  xj'o:a  taxation  ox'  every  kind. 
National,  State,  Provincial  and  Municipal,  oUaor 
tlxan  asseaaioeiita  levied  xor  aervicaa  or   local 
public  improveraenta  by  wtiich  the  prooiaea  are 
beneiited." 

It  is  a  correct  atate.ent  that  unleaa  the  treaty  proviaion 
has  been  suspended  or  abroi.ated,  it  iiaa  the  atatua  of  a  law  of  the 
United  States.  1^  conclusion,  however,  ia  Uiat  tlio  provxsion  of 
the  treaty  involved  was  abrogated  or  suspended  by  the  outbroak  ox 
war  between  Germany  and  Uic  United  Statoa  and  iu)M   not  been  in 
operation  for  the  taxable  period  aereiJi. 

Outbreak  of  war  between  two  countries  dooa  not  neoaaaarily 

suspend  or  abro^^ate  treaties  botKc-.  Uu'  tro  coaavle«.   olarkva. 
Allun,  SI  L.  ^d.  1286  (1947);  1  JJ 

lbC^edr(2d)  653  (l.>'iO);        '-  v^-^t^o"  -     •  •    '  ^  ^•^•'*' 

1G6. 


lh«  Supreme  Ooxxct   or  the  United  States  has  been  o«iled  on 
only  In  Uio  tiipoe  first  above  cited  oases  to  detonoine  the  effect 
of  war  upon  troatioa.   Soiae  or  the  testa  lor  .'/♦""  nation  of  tiie 
queatio.i  whetiior  a  treaty  jroviaion  aau   beon  u      .d  or  suspended 
have  been  set  forth  in  -iiest*  cases  and  have  bo^i*  o.-.-arlsed  in  the 
opinion  of  tiie  Supreme  Court  In  Clark  vs.  Allen,  supra,  as  ioliowsi 

•     •    «    <r     44    « 

•*  W©  start  from  the  promise  ttiat   t}  -     -   *    r  lak 
of  var  does  not  nccessi.u'ily  suspend  or  a 
treaty  provlaions,     iiooioty  i'or  /i*opoi^atj.wii  i>a 
Qospol  V.    Now  llavon,   8  uhoat   (US)   4C4,   494,   495, 
5  L  ed  6C2,   66S,   C7U,     Thoi>.    uay  oi    course  be  such 
ua  incompatibility  between  a  partlculai'  trout,    pro- 
viaion  and  tiie  maintununce  of  a  state  of  war  as   to 
ztiake   cleai*   Uiat  it;.   sUoulu  nou  be   uxu'orcud,     Kamuth 
v.   United  Jtateo,  279  US  261,   73  L  ud  677,   49  S  Ct 
S'4*      Or  tlxu  Chief  i:ixecul;ive  or  tiiu  Confess  nay  have 
fonsulated  a  national  policy  qui^e   inconsistent  with 
the   enforceuont  ox    a  ti*oaty  in  whole  or   in  part, 
'i'liia   was    tlxe  view   stated  In  luclit  v«  ilu^^ixes,    ti^Q 
m^H,    123  it5  103,   11  Alii  luG,    supra,   and  wo  believe 
it   to  be    the   correct  oiio,        «  Hr  a  «  -a 

"Cardozo,   J.,    speakin^  for  tiio  court,   stated  tne 
applicable  pi*inclplo3  uu  follows  t 

"(The  quckstion  is  not  wixat  states  laay  do  after 
war  has  supervened,   and  this  without  jroacn  ox    their 
duty  as  moiabers  or  tiie  society  of  nations*     "The  41  es- 
tion  Is  «bat  coxirts  ixm   oo  presume    tliat  they  liave  done. 
•    •    .    •    •   President  and  3<jnate  may  denounce    ilm    treaty, 
and  thus    oonriinate  its  life.     CorXi^ess  laiy  enact  an 
inconsistent  m<.lo,   wiiicii  w  .11  control  tlie  action  of  the 
coio'ts    (Fonc  Yue  xinc  v.  United  States,   149  US  698, 
37  L  od  90o,   13  3  Ct  1016).      ihe  treaty  of  peace  itself 
may  sot  up  nuw  rulationa,   and  terminate  earlier  co^paot• 
eiuhor  tacitly  or  o;<.preusly  •   •    •    •     But  until  aoino  one 
of  tiioiio    i;lxiii;_;a  is  done,  untxl  sorae  one  or   tiioue  erents 
occurs,   wiiile  war  ia  still  flatp?ant,  and  the  will  of 
the  political  depai'tiaenta  of   ulxe   .^overnneiit  unrovoaled, 
the  i;ourt3,   aa  I  view  tiieir  function,  play  a  humbler  and 
more   cautious  i^art.      It  is  not  for   tuom  to  denouxute 
traatios   -ene-  ally,   un  bloc.     'Hieir  part  it  is,  as  one 
provision  or  anotliur  is   involved  in  some  actual  ooatro- 
ve- sy  befoi'o   thum,    to  dotoruiue  wliotiier,    alone,   or  by 
force  of  connection  witii  an  ixiaoparable  sdaeme,    the 
provision  is  lnconaist..nt  k^itli  tlie  policy  or  safety  of 
the  nation  In  ti^ie  emeroenoy  of  war,   and  iienoe  presuaabl? 
intended  to  be  limited  to  tines  of  poaoe*     Ihm  mere  Taot 
that  otiier  portions  of  tiie   t.eaty  are  Ja:iuonded  or  even 
abrogated  is  not   conclusive,      xho    tiv  a  not  fall 

in  its   entirety  unlo^a   it  iiaa   tiie   ciui.   ,.         ^•^^\ •»  ^  ,«o   m 
isible  act."      220  NY  pp  242,   243,    128  Mi.  192,   U  AlH  173.- 


In         "         ys  ttiltod  Staves,   supra,   th«  Sudtmm  Court 
stated  as   To 

"  a   „  we  <}iota,   as  apposite,    the  words 

or  a  oarerul  writer  on  the  aubjoctt 

'Truutioa  ox'  the  X'irUi  class  ax>e  neoessarily 
at  least  sviapended  b.,   war,  many  Ox    them  are  neooss- 
arily  aruiullod,   and  there   Is  uoiiiin;_  in  any  oi'  rini 
to  make   thon  revive  as  a  laattor  .^r  course  on  the 
advent  ox*  peace,   •>  frequently  in  faot  a  chan^^e  in 
the  relations  ox   tiio  pai'tloa    to   thor.  efx^ected  by 
tho   treaty  or  poace  is  inooaalstent  witlx  a  renewal 
or  tluo  identical  stipulations*      It  v/ould  appear, 
Uierei'ore,    to  be   slnqplost   to   take   tlieia  to  bo  antxulled, 
and   to  adopt   tlie  easy   course,   when  it   ia  wis::ed  to 
put  Uien  in  force  a^^ain  v/ithout  alteration,   of  ex- 
pr<^3aly  stipulating    xor   u.i.ir  renewal  by  an  article 
in  thu   treaty  ol*  poaoe.*      Hall,    liitemational  Law, 
5th  ed.  pp«   309,   5U0. 

"'■vastlake  claaaiX'ies   treaties  not  aTfeoced 
by  war  as   (1)   tlioso  providing;  wliat  is   to  be  dona  Xt\ 
a  stuto   Oi'  vrar,    (S)    ti'oiiaitox/  or  dispositive  treaties, 
incluc.1.  ^  as  are  intundod  to  establish  a  pema- 

nont  CO  1  Oi'   thin.^s,    such.ss  treaties  of  oassion, 

boundary,   and  roco^jnitlon  ox   indopondunoe ,  as  well  as 
Uiosa  ^lavinj  no   uoiicaivable   oomieotion  witli  Uie  causes 
oi^  war  or  peace,    and   (5)    ti'oaties  establis^iin^.  arrange- 
joenta    to  which  thix'd  powurs  are  parties,   suuii  a^   ,  uar* 
anties  and  .'Ostal  and  othur  unions*      .teatlake.    Inter- 
national Law,  part  II,  pp,  HV-^ii^     He   then  sayst 

'Outside   thb   exoeptions  wliloh  >iave   bean  discussed, 
treaties  between  bollit^erents  do  not  survive   the  out- 
break or   the  war*     At   tlie  peace   Ihore  is  no  pi-osuuption 
tiiat  thu  parties  will  take  the  saos  view  as  before  tha 
war  oi'  their  interests,   political,  ooaaasroial  or  other* 
It  is  for  thuia  to  define  on  wiiat   tonas   they  intend  to 
close   tlioii*  intoi'lude  ox    savage  life,   and  to  re-enter 
the  domain  or  law*' 

".'aucJiille,  'rralte  de  iVo^t  Inueitiational  Pujlic, 
1D21,   vol.   2,  p*    bb,   says   thatt 

•A  state  of  war  puts  an  and  to  treaties  oonoludad 
with  a  viow   to  peaceful  relations  between  tha  si^Tiatories 

anu  tho  object   or   cnA  o:'  whioli  is   to  strancthen  or  wain- 
tain  such  .   i'or  oxaaple,    ti^  )C 
alliance,                        .                     •. a ,    ooi.iworoe ,   na^  ., 
castojua   unxcui,    ooc*      j.i*u-                 -xos  xr  *                          ^ 
nature  are   subject   to  an                it  resoJ                        -tion, 
namaly  a  break  in   Uiu  3ta».->  o*   peace*                                 -r- 
viva  tho  outbreak  of  hoatilltxoe  betwo.                      .  i ^^i'y 
states*      »var,    to    iiorn,    ia  a  causo  ox    ii.i  ^x   ....^ii^uxu/i 
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and  not  or  nare  ■uapan«ion.     Whon  poaoa  Is  conoluded, 
th©y  do  not  spontaneously  oome  out  or  a  ooinatos*  st«t«| 
they   do  not  revise  unloaa  •xprsaaly  renewed  In  the 
puaoa   truaty* ' " 

In  addition,   writers  on  Intomatioiial  lam  have  stated  Uiso   tao 
taat  or  a  particular  case  or  wheUi^er  a  troat;/,   or  provlaion  or  a  Uouu^, 
has  been  suspended  or  abrogy.ted  by  tlie  outl^roak  of  war  is    Uio   intent  or 
the  partitia,   oxpreaaed  oi*  iBQ}lied,   or  Int'erable,     Harvard  Draft  Conven- 
tion on  the   Law  or  Treaties,   Article  35,   20  America      '       rial  International 
Law   (iiupp.)   1183-1203;   Hydo»    Intornatioaal  Law,   3t;  -Uion,    1^40, 

Section  iJ47-o4aj    L-orchard,   'ine   i^iroct  or   ..ar  on   Uu;    .i-./ui.^    or   IB'^iQ  with 
Fi'usaia   (rJo^)   iiC  iiijorican  Journal  Intamatloiial  Law  M^/ 

The  portion  or  Section  XIX  or  the  treaty  here  involved     tyrants 
exensption  from  taxation  as  to  lands  and  premises  whioli  are  used  exolu* 
aively  x'or  ^  overnmeatal  purposes.      It  is  an  insvitablo  oonsequenoe  oT 
outbreak  or  war   tliat   tl\e   lands  and  premises  or  one  power  in  the  country 
or   the  other  power  will  not  thex'eaTter  be  used  ror   ^ovensaeutal  purposes 
at  loast  roi*  Ui^  continuation  or  the  war*     It  is  Joth  in  accord  witii  the 
lanjjUa^e   or"  the*  treaty  px^oviaions  hero   and  tixe   intont  or   the  parties 
that  a  state  ox"  peace   shall  bo   an  indispensable  condition  Tor  tha   con- 
tinuance  or  tliu   turn  or  such  a  tr^^aty  pi*ovi3ion,   onJ   that  outbz*eak  or 
war  maices  ror  u  condition  incorspatlblo  witli  tho   tuxtas  or  Uxe  providlon, 
and   that  by  outbreak  or  war  audi  provision  shall  txxureafter  .je  consid- 
ered aa   either  abrogated  or  ausi>ended.      ir   tiie  provision  liSLM  been 
abrogated  by  outbreak  or  war   theru   can  be  no  quostion  or    the   lat^i* 
rovival  or  oni'orceauility.      lihother   Uiia  provision  itaa  been  abro^^ated, 
or  laeraly  sxju^pended,   it  is  not  nocesaary   to  decide   in   thia  opinion. 
t^ven  ir  considered  aa  only  suspended,    Uiere  is  xio  reason  vdiy  the  pro- 
vision shoula  autocuttiuolly  rovive  in  Uxa  absenoo  or  a  resuaqition  of 
normal  consular  and  diplomatic  relations  with  Gexvany* 

The   vestin^j  or   title   to    the  property  by   the  Attorney  Gene.al  of 
the  United  States  lias  no  buurin,    upon  thu  question  of  exeBV>tion  or  non- 
exeioptlon  x'rom  taxes.     SectlMi  36(b)   or  the  Trading,  witti  the  iJniaiay  <iOt, 
as  aiQonded,   pz*ovldes   that  ror   tax  purposes  vested  property  shall  be 
treated  as   IT   veatinti  has  not  occurred. 

You  are   therefore  adsdsed  tluit  the  assassinent  or  taxes  upon  th* 
land  and  premises  involved  herein  for  the  period  from  and  after  Daoaiober 
8,   1941  and  up  to  t.io  present  tinie  was  a  valid  and  le^al  assessuent,  and 
the   claim  I'or  cancellation  or    taxes  an  i  x'or  tax  oxetjption  should  b« 
denied. 

Respeetfully  submitted. 

City  Attoz*nuy. 

To I     board  of  Supervisors 

(Attn J  Mr.   John  .'.  ItoOratii) 


TMO 


Subjeott     Cl!  .nd  ox*  Peraanat  ty  Taxes 

on  il«d  by  ohipov.     .  4»rakiaut« 

'lOWUOMb   wU.y    Ltd* 

D»Ar  Sir: 

Vhla  orilccj  Is  in  I'oceipt  oi"  your  r«MM%  9t  M^aahMr  84» 
1947  Tor  «n  opinion,  to  whioli  is  annMMd  a  olaui  far  rafiiaA  iMfA 
■•mornnfliiin  in  support. 

"Attaclted  herato  are  elai:  •  r>ixipo«n«ra» 

&  MKPtthmitu   iowboat  Ou.,   Lti.  Tor  .  -   or  .jeraonal 

proportj  tajtoo  in  t.u*  onounts  or  v'l»'^'^«d7  MMi  4l»6d4*80 
Tor  tlio  roap«otiva  i'isoal  years  194;>-I94©  and  lt4©-1947, 
<KX  aocouni.  oa"  tui^boats  lis  tad  in  tUa  alaiaa* 

"May  I  ploaao  iiava  your  opinion  aa  t«  ■t*at..or  or 
not  such  tti^boats,  «hiol\  I  understand  ara  ■ng«gt<<  i^»   ''***'". 
in^  vesaals  in  and  out  ot  dookln^  raoilitios,  ar     '-inoaoad 
in  w.o  transportation  or  rroi:ht  mi'  pas  »«n  *sv^  wiUiln 
Uio  Lii..aiiin.^  or  .-aoUon  4,   n:  '"'"^t.fTJvi- 

Oonstit^-tion,   ana  as   to  Wit  -  "»  r«iiA*noa 

ra<4Uttat«d  in  Uiis  oaa««" 

Saatlon  4,  nrticlo  XIII,  or  Ml\»  Conatitution  or  tha  stato 
or  vttltromia  provides  as  follows  s 

"All  vaaaols  of  waicm   than  *^    ^,     ^     '      -^"^^  ^r;rJsa 

S^iSluiS:'..         ,  purpo...  un.U  »a  U»lu*. 

int.  tha  firat  day  ua    J«ii*-ax'^,   IBoo. 


an  April  30,   1941  I  subaiotad  u  to  tax 

rt-lative   to  tiie  powur  or   tJi«  -isy  »»'»  ^"  ^^^ 

opliiion  in  i>art  ia  aa  roilowai 

.  Vh«  nroloB  or  whathar  tvk^boata     aro 
n-^'od  in'u'il'triu.  ^«»  oA*  fr«ioh»  or  paasaot^ara. 

"^^^o""  .4  .iiMMLloii  and  raquiros  aora 

presents  a  uoro   ^U  '^•"''^'"L^J  J.^l.  u»at 

datalled  oonaidaraUtJU.      ^  :^?^»i«»i  .!««  orovidas 

Sw-a  a  atatut«  or  a  oon.  "^.yrTl'^'^^f^^^^^ 

an  axaiap-ion  rr«»  ^  "  ^  ^*"  "  •    ror  Uia 

law  do..a  not  .u                ^^Sf^iiSU.   t  ^ilJ.  "^ 

ana  since  U^e  v ^por»  «•«!•# ^    ^^  ^^  ^^^ 

earry,  ate'     -■  '  "  issansara  or  rroi.;it 

**°?"  **t>Vtl'    ^  -ova  ow  .    .w.iels,   it  V.O  1.  s».a 

uut  ratiior  to   ^  *"  ^ 


tiuit  such  boats  are  not  InoIuJsd  niUxln  tba  , 
provl(i«d  In  aula  artlola  oT  Ui«  eoustitution. 

;  I  .    ,-.  -1    ,•        .^     -  .Q  Indicated  by  tii©  d«oi<- 

sion  or  th«  oal  In  tiio  oaao  ji     li.Ai.igi 

V.   GOUUi'Y  C.     ;..  .           .'.-.)   397.      In   Uuit 

oaso    vh#j   quoaLx.-  .ot  a  i  Imiiin,     i>oat 

or  p>.a>air  a«)lTi«r  u^  u;  .j   «aiid    JOT  mA  oan»  wit  .in  Uut 

ozmiptioQ  px^ovided  suotlon  oT  fete  Oonatitution  and 
tha  u'ourt  atatea  a^   -uxxu><at 

•  1  :  ^   "Initlttia  in  mind  and  rtarttng 

that  i)x  ^.i,    wu   uanuot  »aoape   tix*  oaa* 

oluaioii  ;' . -aat;    'e^i^a^^od  in  tito   U'snaport* 

al.l<»  ui  or  ;>aaauui^ax*a *  aa  lound  in  aaid 

aec      —  v;a<^«d  in  Uio   tranaporatlon  oi' 

pr  /oa  Tor  hira*.     It  la  ooiiaadad 

Uu&v   .  ioa*   vaaaaXa  aara  not  ao  ontjai:,«d 

md  t:  Uii^y  vaia  zu>t  axaatpt  I'rora  taxation 


"Yu,.>boa    :,      •  *  -'     '  -  -   - -.   ly  I'or   toeing 

and  aovlnj'  othor  v&  tranaportation 

Oj!  frv-'  -..fii's*    * — ---^i  ■   ****^'  •!»  oT 

tlu»  c  hanea  aru  ta. 

:iuotion  cni-i'^f  rojardXasa  oi*  tliair   uoii-.u  •i. 


Sha  »«iaorandun  in  aupport  Ox  tha  claiB  tertiin  aata  I'orth  tnat 
Uifo    Lu     boata  upon  wLlcii  a  r  '  ->.•   taxaa  la  olaiaad  "a*--    -     ail  tii-ua 

6n,  *  .  i  in  tawing  and  aauia^  MBVaawnta  oi   barcaa  o  an. 

^aaaoni^ar  ttlxipa,  ttU  u.^uxdn".     It  a^paara,    Uiai . »^»^^ 

uho  rajAilar  or  arinc.  ox   Uaa   tutf  e>oata  waa  nor.  "tranaportatioo 

Ox   ri'ol  at  ti.1     i>aau«a^.u:i     ..xthin  tha  laaa&iik;  ©r  Uia  axa«s)tio4» 
.  ectiou    i,     rtiola  XIII  o:^"  tho  Jonatitution.     You  ara   thara: 

via»a  tiiat   tlio  asaaaanant  and  oollaotlon  or  taxaa  upon  tha  t^    a 

waa  valid,   and  tiiat  tharorora  t-ia  olaiu  ror  rorund  ahould  ba  deniad. 


RaapacUXilly  aubnittad« 
City  Attovnay* 


loi     Controllor 


IVC 


^n  ^'^ 


DttO«mb«r  80,  1947 


SUBJECT:   DESTRUCTION  OF  RECORDS 

6«ntlemen: 

I  have  your  requ«tt  for  authority  to  daatroy  oartala  raeorda, 
It  raada: 

"I  am  advisee^  by  the  Registrar  of  Voters*  I'r, 
Thomas  A.  Ashe*  that  the  following  records  la 
the  office  of  the  Registrar  are  no  Ion  er  of 
value  and  may  be  destroyed  without  harm  to  th« 
office: 

"Duplicate  Affidavits  of  Registration  for  th« 
yaara  1926  to  1951,  inclusive 

"Civilian  Tiefense  Personnsl  Record  Cards  for 
the  Var  years  up  to  and  including;  1944 

"It  is  requested  that  you  authorise  destruetion 
of  the  foregoing  records." 

OPINION 

(a)  T^upllcate  Afflda  Its  of  Reriatratlon  For  Yeara 
19?6-31 

These  afflda   ts  of  replstration  were  by  law  "deemed 
canceled  for  all  purooses"  on  April  1,  19S?.   (Cal.  Stats.  19.'1, 
Ch,  10??,  p.  ^177  at  p.  2178,  amending  former  Pol.  Code  Section 
1094)   Canceled  duplicates  to  the  affidavits  of  registration  are 
required  to  be  oreserved  for  a  period  of  ten  years,  and  there- 
after they  may  be  destroyed.   (Elections  f ode,  See.  550.6) 

Accordingly,  it  is  my  opinion  that  these  duplicate  affidavit! 
of  registration  for  the  years  1926  to  1951  may  be  destroyed  and 
their  destruction  is  authorized. 

(b)  Civillaa  Defense  Personnel  Record  Cards  For  *ar 
Years  Up  to  and  Includinff  1944     

Section  ^6202  of  the  Covernment  rode  (fal.  rtata.;947, 
Ch.  424,  at  p.  1158)  provides: 


'*Tha  board  (of  aupervlaors)  may  authoriza  tha  dea- 
tructlon  or  diapoaltlon  of  any  raoord^  papar  or 
document  which  la  more  than  flye  year a  old  a ad  which 
waa  prepared  or  received  purauant  to  a  county  ordlnaoea 
or  In  any  manner  other  than  purauant  to  a  atata  atatuta." 

The  San  Franolaco  ClTlllan  Pefenaa  Council  waa  aet  up 
by  Ordinance  No.  1448  which  waa  paaaed  on  November  24 «  1941, 
and  the  personnel  recoi»d  oarda  In  question  were  not  prepared 
or  received  purauant  to  a  atata  atatuta* 

In  section  328  of  Part  I  of  tha  San  Pranclaco  Municipal 
Code  the  board  of  aupervlaora  has  declared  that  "Any  department 
haad  as  defined  In  Section  20  of  the  Charter  la  authorised 
to  destroy  useless  papers  of  such  department  five  (5)  yeara 
after  receipt  thereof  and  after  they  have  served  their  purpose 
and  are  no  longer  required  .  .  .   The  city  Attorney  ahall  .  .  • 
instruct  department  heads  on  destruction  of  papers  which  may 
have  lecsl  algnlflcanoa." 

I  believe  these  personnel  record  carda  aa  of  this  data 
have  no  particular  lacal  aljtnlflcanca.   Therefore,  auoh  of  thasa 
cards  as  are  now  five  years  old  may  be  destroyed  forthwith;  tha 
ramalndar  may  be  destroyed  after  they  have  been  held  for  five 
years. 

Reapactfully  submitted. 


CITT  ATTOMIT 


To:  Department  of  Flnanca 

and  Records 
GSB 


/ 


